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ABANDONMENT. 


See Marine Insurance, No. 7. 


ACCIDENT. 
See Carriage of Gooda, No. 30. 


ACTION OF RESTRAINT. 


19 


and nature of a recognisance given to the court, 


terms of the bond, to make such order as may 


The Cawdor oeenn A 


ADMIRALTY COURT ACT. 
See Damage, Nos. 1, 2, 4. 


R ADVANCE FREIGHT. 
e Carriage of Goods, No. 1—Charter-party, 
os. 1, 13 


8 ANCHOR. 
9e Collision, Nos. 4, 17, 21, 22, 42, 46—Damage, 
No, 1. 


ANCHOR LIGHT. 
See Collision, Nos. 17, 21, 22, 42, 46. 


APPEAL., 
See Practice, No. 2. 
APPORTIONMENT. 
See Salvage, No. 4. 
a ARREST. 
e Collision, No. 18—Practice, Nos. 7, 12—Salvage, 
No. 5. 


AUSTRALIAN CUSTOMS ACT. 
See Customs Acts, No. 2. 


AVERAGE ADJUSTERS. 
See General Average, No. 6. 


BAIL BOND. 
See Action of Restraint. 


BAILEE. 
See Bailor and Bailee. 


19 
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BAILOR AND BAILEE. 
Collision—Bailee in wosseasion—Liability of 
Bailee—Right to aue.—In an action against a 


| wrongdoer for the loss of goods caused by his 
j negligence, a bailee in possession can recover 


the value of the goods lost, although he would 

have had a good defence to an action by the 

bailor for damages for the loss of the goods 

bailed. Claridge v. South Staffordshire Tram- 

way Company (66 L. T. Rep. 655; (1892) 1 Q. B. 

422) overruled. (Ct. of App.) The Winkfield ... 259 
See Collision, No. 1. 


BALLAST. 
See Charter-party, No. 5. 


BANKRUPTCY ACT. 
See Mortgagor and Mortgagee, No. 2 


BILL OF EXCHANGE. 
See Masters’ Wages and Disbursements, No. 1. 


BILL OF LADING. 


| See Carriage of Goods, Nos. 2, 3, 4, 7, 14 to 17, 21, 
23, 24, 26, 27, 28, 29—Sale of Cargo, No. 5. 


BILLS OF LADING ACT. 
See Carriage of Goods, Noa. 2, 3, 4. 


BILL OF SALE. 
See Sale of Ship. 


BOARD OF TRADE SURVEYOR. 
See Limitation of Liability, No. 2. 


BOTH TO BLAME. 
See Collision, Nos, 10, 20, 49. 


BRISTOL WHARFAGE ACT, 1807. 
Sea Compulsory Pilotage, No. 1. 


CANCELLATION DATE. 
See Charter-party, Nos. 4, 10. 


CARRIAGE OF GOODS. 


1. Advance freight—Fire—Ezxcepted perils.—By 
a charter-party the charterers agreed to load 
a ship with a full and complete cargo for car- 
riage from the Tyne to San Francisco. Freight 
was to be paid at a certain rate per ton on the 
quantity to be delivered to the consignees ; and 
was to be paid two-thirds in cash three days 
after sailing, ship lost or not lost, the balance 
on unloading and right delivery of the cargo. 
Fire was a peril mutually excepted. Part of 
the cargo after being loaded was destroyed by 
fire before the ship sailed. The charterers sub- 
sequently loaded more cargo of sufficient 
amount, taking the amount destroyed into oon- 
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sideration, to fill up the carrying space of the 
vessel. Three days after sailing the owners 
claimed advance freight on two-thirds of a full 
cargo. Held (affirming the judgment of Lord 
Russell, C.J.) that the owners were not entitled 
to advance freight on the part of the cargo 
which had been destroyed by fire. (Ct. of 
App.) Weir and Co. v. Girvin and Co. ......... 


2. Bills of Lading Act—Marks on cargo.—Per 
Collins and Romer, L.JJ., shipowners. are not 
estopped by sect. 3 of the Bills of Lading Act 
1855 from showing that cargo they tender to 
the consignee ig identical with the cargo shipped 
merely because certain marks and numbers in 
the margin of the bill of lading do not corre- 
spond with the marks and numbers on the 
cargo, if such marks and numbers do not effect 
or denote the nature, quality, or commercial 
value of the goods. (Ct. of App. affirming 
Kennedy, J.) Parsons v. New Zealand Ship- 
ping Company Limited .......ccccceccicees akid 

. Bills of Lading A ct—Correst delivery.—Per A. L. 
Smith, M.R., a clause in a bill of lading that 
the ship is not to be responsible for correct 
delivery unless each package is correctly marked 
before shipment with a mark, number, -and 
address, relieves shipowners from liability 
where certain numbers in the bill of lading 
do not correspond with the numbers put on the 
cargo by the shippers. (Ct. of App.) Parsons 
v. New Zealand Shipping Company 


4. Bills of Lading Act—Marks.-Sect. 3 of the 
Bills of Lading Act 1855 does not make the bill 
of lading conclusive as to the statement of 
marks upon the goods shipped where those marks 
do not affect or denote substance, quality, 
or commercial value. (Kennedy, J. drsons 
v. New Zealand Shipping Company Limited ... 


5. Certificate of clearance—Foreign law—Load- 
ing—Wheat was sold for shipment at Galveston, 
in the United States, by a specified vegsel for 
Havre, “clearance” to be not later than the 

Gist May. A certificate of clearance was ob- 

tained on the 28th May. Part only of the 

cargo was then on board, the rest being along- 
side ready to be loaded. The loading was not 
completed until 2nd June, when the vessel 
sailed. By the statute of the United States the 
master must furnish a manifest of the cargo 

‘on board, whereupon the collector shall grant 

a clearance.” lt was, however, customary ta 

grant a clearance before the completion of load- 

ing, and such a clearance was valid and affec- 
tive for all purposes, and entitled the vessel 
to sail immediately. Held (affirming the judg- 
ment of Bigham, J.), that the vessel had ob- 
tained a “clearance” within the meaning of 
the contract, when the certificate of clearance 
was granted. (Ct. of App.) Thalmann and 
others v. Texas Star Flour Milla ............cc.c00005 


. Colliery guarantee—Working days—Demur- 
rage—Strike—Where by a charter-party which 
incorporated a ‘colliery guarantee ” the char- 
terers agreed to load a ship with coal “in 
twelve clear working days, Sundays and holi- 
days excepted,” it was held (reversing the judg- 
ment of the court below) that, in the absence 
of evidence of any special meaning attaching 
to the words “ working days,” they meant 
days on which the oollieries usually worked, 
not days on which they actually worked, and 
that the shipowners were edacak demurrage 
in respect of a delay in the loading caused 
by a strike: at the collieries. (H. of L.) Saxon 
Steamship Company v. Union Steamship Com- 
pany 
7. Custom—Bill of lading.—Where billa of fading 
provided that certain currants were “to be 
delivered from the gship’s deck when the ship's 
responsibility shall cease . . . Simul- 
taneously with the ship being ready to unload 
the said goods . . the consignee is hereby 
bound to be ready to receive the goods from 


GN 


a 


170 


PAGE 


the ship’s side, and in default thereof the 
master of the agent of the ship is authorised ” 
to enter, land, and warehouse them at the ex- 
pense of the consignee. It was held, that a 
custom, that in the discharge of dried fruit 
cargoes the charges for trucking from the shed 
and piling in the transit-shed are to be paid for 
by the ship, was good, as it did not contradict 
the bills of lading, but merely annexed an 
incident to them. (Q. B. Div.) Cardiff Steam- 
ship Company Limited v. Jameson 


8 Custom—Demurrage—Named dock.—Where by 


charter-party it was agreed that a steamer 
should proceed to a named port, and there 
deliver a cargo of timber “to be discharged 
with customary steamship dispatch, as fast as 
the steamer can deliver according to 
the custom of the port,” with an exception in 
respect of delay caused by a strike or lock- 
out, and the ship, having arrived at the port, 
and being ready to deliver the cargo, was 
delayed by the crowded state of the dock to 
which she was ordered, and there wag evidence 
that she could not have been discharged more 
quickly, under the circumstances, elsewhere in 
the port, and that the consignees had used all 
reasonable means to procure the discharge, it 
was held (affirming the judgment of the court 
below) that they had performed their obligation 
under the charter-party, and weze not liable 
for demurrage, as they were only bound to use 
all reasonable means to procure the discharge 
as were possible in the circumstances. (H. 
of L.) Hulthen v. Stewart and Co. ............ 285, 


9. Custom—Lay days—Commencement of.—By a 


charter-party a ship was to proceed to B. or 
pear thereto as she could safely get, and 
there load as customary, always afloat, at such 
wharf, jetty, or anchorage as the charterers’ 
agent might direct, a certain cargo. Owing. ta 
her draught the ship could not have loaded 
fully at the berth at the jetty, but according to 
the custom of the port she would be moved. 
when partly loaded from the jetty to an 
anchorage to complete loading. Held, that the 
lay daye did not begin to run until the ship 
was at the jetty or anchorage the charterers’ 
agent directed, and that the fact that she could 
not fully load there made no difference and 
did not prevent the charterera requiring her to 
come to the jetty and claiming that the lay 
days did not commence until she was at the 


jetty. (Kennedy, J.) Aktieselskabet Ingle- 
wood v. Millar’s Karri and Jarrah Forests 
PAGEL. B a e A a A casieseance 


10. Custom—Port of discharge—Demurrage.—A 
charter-party, by which a steamer wae to load 
a cargo of timber and therewith to proceed to 
the Surrey Commercial Docks, London, and 
deliver the same, contained a clause that the 
cargo was “to be brought to and taken from 
alongside the steamer at charterer’s risk and 
expense, any custom of the port to the con- 
trary notwithstanding.” Held, that by this clause 
the custom of the port of London as to the dis 
charge of timber cargoes was excluded, and 
therefore it was the duty of the charterer ta be 
ready to receive the cargo at the ship’s raul. 
(Ct. of App.) Brenda Steamship Company 
MLM sted ye OPEET oana anaana iante Ae 


11. Custom—Reasonable dispateh—Demurrage.— 
Where a charterer undertakes to discharge a 
ship “with all reasonable despatch as cus- 
tomary,” he is not liable for delay if he has 
reasonably done his best to procure the appli- 
ances customarily used at the port of discharge 
and used them with proper dispatch. (Ct. of 
App. affirming Bigham, J.) Lyle Shipping 
Company v. Cardiff Corporation a...n... 23, 


12. Demurrage—-Fire—Eacepted perilse—Mutual 
exceptions.—A charter-party made between the 
owners of a ship and the charterers provided 
that a certain number of days should be allowed 
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for loading and unloading the cargo, after 
which demurrage was to be paid at a specified 
rate, aud it also contained ite usual exception 
clause, with, among others, the exception of 
fre. Held, on the authority of Barrie v. 
Peruvian Corporation (2 Com. Cas. 50), that the 


exceptions applied for the benefit of the 
Charterers as well as for the benefit of 
the shipowners, and that the charterers 


Were by the exception of fire exc 
from paying demurrage in respect of a neces- 
sary delay occasioned by a fire breaking out 
in the cargo while the cargo was being dis- 
charged. (Bigham, J.) Re an Arbitration be- 
tween Newman and Dale Steamship Company 
and The British and South American Steam- 
ship Company 
13. Demurrage—Lay days—-Commencement of— 
.rrived ship.—By a charter-party it was pro- 
vided that a shıp should proceed to Santander, 
excluding San Salvador old tip “to a loading 
place as ordered” and there take on board a 
cargo. Held, that the ship could not be taken 
as an arrived ship for the purpose of the com- 
mencement of the lay days until she had arrived 
at, the loading place as ordered, and that 
arrival at Santander was not sufficient. 
(Kennedy, J.) Modesta, Pineiro, and Co. v. 
Dun enanos aco a e a NE 


14. Excepted perils—Heat— Owners’ negligence.— 
 plaintitts were indorsees of bills of lading 
under which a cargo of maize, barley, linseed, 
oats, and wheat was shipped on the defendants’ 
Steamship. By the bills of lading it was pro- 
vided in clause 2 that “the . . . Owners 
3 .- _ shail not be responsible for loss, damage, 
or injury arising from sweating . - - OF 
Consequences arising therefrom . - - OF 
eat’; and in clause 3 that “the . . - 
Owners shall not be responsible for any 
oss or injury to the said goods occurring from 
E of the causes above mentioned, or from any 
oss or injury arising from the perils of the 
seas . . . whether any of the perils, causes, 
or things above mentioned be occasioned 
Y any act or omission, negligence, default 
‘<a of stevedores or other persons 
a the service of the shipowners . . z On 
is margin of the bills of lading under which 
the maize was shipped was stamped: “In no 
Case is the steamship to be held liable for heat- 
Ing or any other damage occurring to the 
within mentioned goods.” Part of the maize 
became heated on the voyage, and the other 
Cargo was damaged through improper stowage. 
ais an action by the plaintiffa to recover 
amages: Held, that the defendants were liable 
ne the exemption of negligence in clause 4 did 
ee refer to the matters in clause 2, and that 
e word “ heat” referred to heat arising from 
Some extraneous cause. Held, further, that if 
hi © owners desired to relieve themselves from 
lability for the negligence of their own ser- 
Tents there should have been express words to 
d effect, and that the clause in the margin 
Di not apply in the case of negligence. (Adm. 
WW.) Whe Pearlmoor ecset 


15. Excepted perils—Negligence of engineer— 
wee of the sea.__A cargo of sugar was shipped 
be cr a bill of lading which contained an ex- 
ped of “any loss or damage resulting from 
sie peril of the seas, rivers, or navigation of 
oaie ver nature or kind soever (whether arising 
ra ai the negligence, default, or error in judg- 
oon of the pilot, master, mariner, engineers, 
sae others of the crew, or otherwise, how- 
ae During the voyage the engineer, in- 
te a, to fill a ballast tank with sea water 
on used for the boilers in discharging the 
of g0, opened the sea-cock, and he then, instead 
ig eee the valve of the ballast tank, by mis- 
of a the valve of a tank in which part 
th sugar was stored, with the result that 

sea water flowed into the tank where the 


sugar was, and the sugar was damaged. Held, 
that the damage was caused by a peri! of the 
seas within the meaning of the exception in the 
bill of lading, and that the shipowners were 
protected by the exception and were not liable 
for the damage. (Walton, J.) Blackburn and 
another v. Liverpool, Brazil, and River Plate 
Steam Navigation Company -sesser 
16. Harter Act—Management of ship—Damage to 
cargo.—_Goods were shipped under a bill of 
lading, which by incorporating the Harter Act 
exempted the shipowner from liability for 
“ damage or loss resulting from fault or errors 
in navigation, or in the management of the 
ship.” Owing to one of the crew negligently 
making a hole in a drainage pipe leading from 
the forecastle through the No. 1 hold to the 
bilge, in order to clear the forecastle of water 
which had been taken on board during heavy 
weather, and with which the forecastle was 
flooded, water found its way to the cargo in 
the No. 1 hold, whereby that cargo was 
damaged. Held (reversing the decision of the 
County Court judge) that the act which caused 
the damage was done in the management of 


the ship, and that therefore the shipowner 
was exempt from liability. (Adm. Div.) The 
Radney ee a Eae aae ee e aaae aa a 
17. Harter Act — Refrigerating apparatus — 


“ Management of vessel.’’—By sect. 3 of the 
Harter Act (U.S.A.) 1893, which was incor- 
porated in certain bills of lading under which 
butter was shipped at New York for carriage 
to London, if the owner of any vessel trans- 
porting merchandise shall exercise due diligence 
to make the vessel seaworthy and properly 
manned and equipped, then the owner ia not 
to be held responsible for damage or loss “‘ ro- 
sulting from faults or errors in navigation, or 
in the management of the said vessel.” Owing 
to the negligence of the persons in charge of 
the refrigerating apparatus with which the ship 
was fitted, the butter was damaged. Held, 
that the phrase “faults or errors in . . . 
the management of the said vessel” meant in 
the management of the said vessel qud vessel ; 
that the refrigerating apparatus not having 
been introduced into the vessel for the especial 
purpose of the butter, but for the purpose of 
cooling the vessel and to be used for its pro- 
visions available for consumption during the 
voyage, management of the refrigerating ap- 
paratus was, in the particular circumstances, 
management of the vessel; and that, the 
damage to the butter having resulted from the 
negligence of the crew in working this part of 
the vessel, the shipowners were relieved from 
liability in respect of such damage by virtue of 
sect. 3 of the Harter Act. (Ct. of App. affirm- 
ing Kennedy, J.) Rowson v. Atlantic J'ransporé 
COMPANY o.ecccccccseccecececceseeeeeneeeneneeeesenentertens 347, 
18. Lien—Detention of ship—A shipowner who 
has a lien on the cargo for freight or demur- 
rage, when he has the opportunity of unload- 
ing the cargo, cannot keep the cargo on the 
ship and then claim for the detention of the 
ship. (Kennedy, J.) Modesta, Pineiro, and Co. 
v. Dupre and CO, ....cccceecerssccersanseenvcnseetseccosssoes 
19. Lien—Sub-freights.—A lien on sub-freights 
given in a time charter-party to a shipowner 
as security for the payment to him of the hire 
of the vessel, gives the shipowner a right to 
stop sub-freights only before such gub-freights 
have been paid to the time charterer or his 
agent; but when once sub-freight has been paid 
as freight to the charterer or his agent, the 
shipowner’s lien or right to stop the freight is 
gone, and he cannot follow such freight after 
it has been paid. (Ct. of App.) Tagart, 
Beaton, and Co. v. James Fisher and Sons, 
West Hartlepool Steam Navigation Company 
Limited, third parties -ereere ereen 


20. Loss of market—Measure of damages—Car- 


riage by sea.—There is no absolute rule of law 
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that damages for loss of market cannot be 
recovered for delay in the carriage of goods 
by sea. Whenever the circumstances admit 
of calculations as to the time of arrival and 
the probable fluctuations of the market being 
made with the same degree of reasonable cer- 
tainty in the case of carriage by sea as in the 
case of carriage by land, the damages for delay 
are to be calculated upon the same principles 
in both cases. (Ct. of App.) Dunn and others 
v. Bucknall Brothers and others ooon 
21. ‘‘ Merchant's risk’’—Remoteness of damage— 
Over-carriage of cargo.—A bill of lading con- 
tained the tollowing clause: ** If in the opinion 
of the master discharge cannot be effected with- 
out undue detention, the steamer shall have 
liberty to over-carry the cargo to London at 
merchant’s risk, and deliver there to consignees 
or their assigns.” The ship was delayed at a 
port of call in the course of her voyage by the 
negligence of the shipowner’s agents, with the 
result that, on her arrival at the port where the 
goods were to be discharged, the master found 
that the discharge could not be effected without 
uudue detention, and he therefore over-carried 
the goods to London. In an action by the con- 
signee to recover damages for the over-carriage 
of the goods: Held, athrming the decision of 
Kennedy, J. (88 L. T. Rep. 463; 9 Asp. Mar. 
Law Cas. 419), that the damage was not so re- 
mote from the negligence of the shipowner's 
agents as to disentitle the consignee from suc- 


ceeding in the action. (Ct. of App.) Searle v. 
Lunde, 2 LR  . A 9, 557 
22. Mersey Docka Act--Discharge of cargo— 


Porterage.—-Expenses incurred at Liverpool in 
the discharge of dried fruit cargoes for truck- 
ing from the shed and piling in the transit shed 
are not included in the all-round charge made 
by the master porters under the Mersey Docks 
Acts and the bye-laws of the Mersey Docks and 
Harbour Board. (Q. B. Div.) Cardiff Steamship 
COMPANY No AQMCRON. Aaa rena. EA oder == pe 


23. Principal and agent—-Bill vf lading—Kight to 
sue.--The owners of the W. chartered her to 
G. under a charter-party, which provided that 
the master should sign bills of lading as pre- 
sented, and that the charterers’ liability should 
cease on shipment of the cargo, and gave the 
shipowners a lien for freight, dead freight, and 
demurrage. G. rechartered the vessel to M. L. 
under a charter-party which contained pro- 
visions similar to the original charter-party. 
M. L., who had no notice of the original 
charter-party, shipped a cargo in pursuance 
of the secoud charter-party, and bills of lading 
were signed by the master as presented by which 
the cargo was to be delivered to the order or 
assigns of theshippers on payment of freight with- 
out recourse to shippers as per the second charter- 
party. Held, that the bills of lading were 
signed by the master as agent of the ship- 
owners, and that in the circumstances the ship- 
owners were entitled to sue the indorsees of the 
bills of lading for the freight due thereon and 
demurrage. (Adm. Div.) Wastwater Steamship 
Company Limited v. T. B. Neale and Co. ......... 


24. Restraint of princes—Enemy—Hnowledge of 
shipper.—The carriage by a shipowner of goods 
destined for an alien enemy, without the know- 
ledge and consent of the shipper of other goods 
on the same vessel, is a breach of duty by the 
shipowner towards the shipper of the other 
goods, and he is liable for delay in the delivery 
of those other goods occasioned by the seizure 
and detention of the ship by reason of the fact 
that the enemy’s goods were on board, and he is 
not excused by an exception in the bill of lading 
of loss or damage accasioned by restraint of 
princes. (Ct. of App.) Dunn and others v. 
Bucknall Brothers and others .............00-20000ee ee 


25. Seaworthiness — Coal — Commencement of 


voyage.—Where a charter-party for a voyage 
from the United Kingdom to the River Plate 


282 


PAGE 


and back provided that the charterers should 
provide and pay for all the coal, and the cap- 
tain wag to be under the orders and direction 
of the charterers as regards employment, agency, 
and other arrangements, it was held, affirming 
the decision of Kennedy, J., that there was 
nothing in the charter-party to relieve the ship- 
owners from their duty of seeing that the 
steamer was seaworthy as regards her supply 
of coals on board at the time of leaving the 
River Plate on her return voyage. (Ct. of 
App.) Maclver and Co. Limited v. Tate 
ORMEL AIEEE tar casesaccs Nes e a a e E 


26. Seaworthiness—Damuge to cargo—Perila of 
the sea—Fitness of ship.—Bills of lading pro- 
vided that certain sheepskins should be delivered 
in good order and condition with several excep- 
tions, amongst which were loss or damage re- 
sulting from the consequence of any injury to 
or defect in hull, tackle, or machinery, or 
their appurtenances, however such defect or 
injury might be caused, and notwithstanding 
that the same might have existed at or at any 
time before loading or sailing of the vessel, 
and whether the loss or injury arising there- 
from was occasioned by the negligence of the 
owners, master, officers, or crew, and whether 
before or after or during the voyage, or for 
whose acts the shipowner would otherwise be 
liable, or by unseaworthiness of the ship at the 
beginning or at any period of the voyage, pro- 
vided all reasonable means had been taken to 
provide against such unseaworthiness. Some of 
the sheepskins were damaged by fresh water 
which escaped from a pipe which was broken 
when they were put on board. It was admitted 
that the vessel was not fit to receive cargo at 
the time when it was loaded, and that reason- 
able means had not been taken to provide 
against such unfitness. Held, that “ unsea- 
worthiness” in this bill of lading included un- 
fitness to receive the cargo, and was not limited 
to the unfitness of the ship to meet the perils of 
the sea; and, the shipowners not having taken 
all reasonable means to provide against such 
ungeaworthiness, they were liable for the 
damage. (Ct. of App. reversing Wills, J.) 
Rathbone Brothers and Co. v. MacIver, Sons, 
QE OG. T ces a, CE er te eee 


27. Seaworthiness—Fitness to carry cargo—Perils 
of the sea.—Primd facie, the warranty of sea- 
worthiness in a bill of lading includes fitnesas 
of the ship to carry the cargo as well as fitness 
to encounter the dangers of navigation. (Ct. of 
App.) Rathbone, Brothers, and Co. v. Maclver, 
Sannaa dioe ae MN eee PRE saci 


28. Seaworthiness—Meut cargo.Frozen meat was 
shipped on a steamer under a bill of lading, 
which contained two clauses relating to excep- 
tions. The first clause, printed in Roman type, 
provided: ‘‘ Neither the ship nor her ownere 
shall be accountable for the condition of goods 
shipped under this bill of lading, nor for any 
loss or damage thereto whether arising from 
failure or breakdown of machinery, insulation 
or other appliances, refrigerating or otherwise, 
or from any cause whatsoever, whether existing 
at the commencement of the voyage or at the 
time of shipment of the goods or not.” The 
second clause, printed in small italics, pro- 
vided: “The act of God and loss or 
damage resulting therefrom or from any of the 
following causes or perils are excepted—viz. 

oe or from any accidents to or defects, 

latent or otherwise, in hull or other- 
wise (whether or not existing at the time of 
the goods being loaded or the commencement 
of the voyage) . . . if reasonable means 
have been taken to provide against such defects 
and  unseaworthiness.’”’ The vessel, being 
tainted with carbolic acid, was not in a fit con- 
dition to carry the meat when it waa shipped, 
and the meat was thereby damaged during the 
voyage. If reasonable care had been taken to 
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cleanse the ship before the meat was shipped 
the damage would not have occurred. Held 
(reversing the judgment of Walton, J.), that, 
reading the two clauses together, the ship- 
Owner was not exempted from liability for 
damage caused by the unfit condition of the 
vessel. (Ct. of App.) Borthwick v. Elderslie 
Steamship Company -osineen rere 


29. Short delivery—Bulk cargo—Bill of lading 
quantity.—Bills of lading tor undivided por- 
tions of a bulk cargo ot grain contained the 
tullowing clause and note in margin: “ If the 
Parcel herein signed for constitutes part of a 
larger bulk shipped without separation into 
Parcels, as per bills of lading, each bill of lading 
shall bear its due proportion of shortage or 
damage and (or) sweepings, if any:” “ Part 
È a parcel, shipped wıthout separation. Each 

1l of lading to bear its proportion of shortage 
aud damage, if any.” by an error in appor- 
tioning damaged grain one consignee received 
a full consignment of sound grain. One of the 
Other consignees, refusing to accept more than 

18 proportionate share of damaged grain, re- 
ceived a consignment which was 108 quarters 
short. Held, in an action for short delivery, 
that the error was caused by the consignees’ 
agents, and that the clause in the bills of lading 
thee no duty on the shipowner to apportion 
Ge good and unsound grain. (Bigham, J.) 

range and Co. v. Taylor 


30. Stevedores - -Negligence—Excepted perils.— 
ere goods wera shipped under a charter- 
Party, a clause of which protected the ship- 
owners from liability for “the act of God 
eke and all other accidents excepted, even 
though caused by negligence, fault, or error of 
Judgment on the part of the pilot, captain, 
sailors, or other servants of the owners in the 
Tegement or navigation of the vessel, or 
í erwise,” it was held (affirming the judgment 
of Phillimore, J.), that the shipowners were 
not liable for damage done to the goods due 
the negligence of the stevedores by the im- 
Proper use of hooks and slings in the discharge 


A the cargo, as such loss was an “ accident’ 
pithin the meaning of the clause. (Ct of App.) 
WeRRor branes... W.: API Aaaa 358, 


31. Strike—Loading—Stoppage.—By a charter- 
p it was agreed that a ship of the appel- 
ants should load a cargo of coal for the char- 
ore “to be loaded in 140 running. hours, 
eee when written notice is given of 
amer being completely discharged of inward 
‘argo and ballast in all her holds, and ready 
th load.” The charter-party also provided 
strik in the event of a stoppage cal by a 
dus © “continuing for a period of six running 

i from, the time of the vessel being ready 
o load, this charter shall become null and void, 
provided, however, that no cargo shall have 
a shipped on board the steamer previous to 
th stoppage.” Due notice was given that 
pea was ready to load, and, after the 

Piration of the time allowed for loading, a 
cowie caused by a strike commenced, and 
an mued for six days. No cargo had been 
thee and the charterers gave notice that 
ie OROT pariy was concelled. Held, that 
ETI arter-party contemplated a stoppage in 
andi sae at the beginning of the loading time, 
cael at the charterers were not entitled to 
pies the charter on the occurrence of a stop- 

ge at a later period. Judgmentof the Court of 
bpeal reversed. (H. of L.) Steel, Young, 


aoe Co. v. Grand Canary Coaling Com- 
tetra ice Bon cM Heeb Anos cen 326, 
32, ig aaa ee o = essa E oh|soaciane? nsstnnesclccenccsenn A 
peg e—Port of loading—Demurrage—Selec- 


Í eolliery.—By a charter-party it was pro- 
and th that the ship should proceed to Cardiff 
b ee load ‘ʻa cargo of steam coal as ordered 
Gin which the charterera bound 
strik ves to ship “except in the event of 

e of shippers’ pitmen,” the vessel to be 
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33. Working 


m. 


2. Free 


PAGE 


loaded as customary, ‘ but subject in all reapers 
to the colliery guarantee in [ colliery 
working days as may be arranged.” he char- 
terers bought a cargo of steam coal from a 
colliery; subsequently a strike took place which 
extended to 85 per cent. of the collieries in 
South Wales including the said colliery. While 
the strike still continued the charterers obtained 
from the said colliery, and sent to the ship- 
owners the usual guarantee by which the 
colliery proprietors undertook to load the ship 
in twenty days after she should be ready ta 
receive cargo, subject to the usual exception a8 
to strikes. The shipowners objected to this 
guarantee because the colliery was on strike, 
and required the ship to be loaded from a 
The ship then 


hours—Time of loading—Demur- 
ruge.—Lhe appellant shipowners agreed by 
charter-party to provide the respondents with 
ships for the carriage of 50,000 tons of iron 
ore during a period of twelve months. The 
charter-party contained a clause as follows: 
“Charterers or their agents to be allowed 
350 tons per working day of twenty-four hours, 
weather permitting (Sundays and holidays ex- 
cepted), for loading and discharging . , . to 
count from 6 a.m. of the day following the 
day when steamer is reported, unless she be 
reported fore noon. . . . Steamer to 
work at night if required, also on Sundays 
aud holidays, such time not to count as lay days 
unless used.” Held (affirming the judgment of 
the court below), that the charterers were 
entitled to twenty-four working hours in which 
to load or discharge each 350 tons, and euch 
hours need not be continuous. (H. of L.) 
Forest Steamship Company v. Iberian Iron Ore 
Company 
See Marine Insurance, No. 1—Practice, No. 11. 


CARRIAGE OF PASSENGERS. 
Free pass-—Conditions—-N egligence—Loss of 
life and luggage.—A husband and wife were 
travelling on the defendants’ steamship with 
a free pass. The steamship was wrecked by 
the negligence of her master and crew, and the 
husband was drowned, and both his and his 
wife’s luggage was lost. Upon the free pase 
was printed a condition exonerating the deten- 
dants from “‘ any injury, delay, loss, or damage, 
however caused.” The defendants, who were a 
railway company, obtained a decree of limita- 
tion of liability, and paid the limit of their 
liability into court. The wife and children 
brought a claim under Lord Campbell's Act for 
the loss of their husband and father. The regis- 
trar dismissed the claims, holding that the con- 
dition upon the free pass precluded recovery. 
On appeal to the court: Held (affirming the 
registrar), that the condition covered negligence, 
and was applicable both to sea and land transit. 
Held, further, that a claim by the wife for the 
loss of her property, and, as his personal repre- 
sentative, for the loss of her husband's pro- 
perty, was likewise barred by the condition; 
and that, in the circumstances, no statute pre- 
vented the defendant railway company reliev- 
ing themselves from liability for negligence. 
(Adm. Div.) Zhe Stella 
pass—Conditions—Negligence—Loss 4 
Life and luggage.—Sect. 14 of the Regulation 
of Railways Act 1868, which provides that any 
conditions in through booking contracts exempt- 
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ing a railway company from liability for loss 
or damage shall not have effect unless they 
are published in a conspicuous manner in the 
company’s office, has no application to a case 
where a passenger is travelling with a free 
pass. (Adm. Div.) Zhe Siella 


ticket—Seaworthi- 
neas.-A steamship company received passengers 
on board a vessel at an mtermediate port on 
her homeward voyage. ‘The ticket issued by 
the company contained a condition exempting 
them from liability for damage to passengers’ 
luggage although the damage be caused by 
negligence or default of the company’s servants, 
or by unseaworthiness or unfitness of the ship, 
provided that reasonable diligence had been 
used by the company to render the ship at 
starting seaworthy and fit for the voyage. In 
consequence of the crowded state of the vessel, 
the only available place for stowing the pas- 
sengers’ luggage was a lavatory, and their 
luggage was accordingly put in there and the 
lavatory locked. This lavatory was separated 
from an adjoining lavatory by a bulkhead which 
did not quite come down to the floor. A 
water-closet in the adjoining lavatory became 
stopped up and overflowed. The overflow, 
running underneath the bulkhead into the lava- 
tory in which the passengers’ luggage was 
stowed, damaged the luggage. In an action 
by the passengers against the company claim- 
ing damages for injury to the luggage, Big- 
ham, J. at the trial found that the damage 
was not caused by negligence of the company’s 
servants, but by unseaworthiness or untitness 
of the ship, and that reasonable diligence had 
not been used by the company to render the 
ship at starting seaworthy and fit for the 
voyage, and he gave judgment for the plain- 
tiffs. On appeal: Held (affirming Bigham, J.), 
that the ship was not provided with a fit and 
proper place for the plaintiffs’ luggage, and 
that the plaintiffs were entitled to judgment. 
(Ct. of App.) Upperton and Wife v. Union 
Castle Mail Stcamship Company Limited ......... 


CAVEAT WARRANT. 
See Practice, No. 12. 


CHARTER-PARTY. 


. Advance freight—-Estoppel—Payment of hire— 


Waiver.—By a charter-party a ship was let for 
nine months, the charterers to pay for the hire 
of the ship at an agreed rate, fortnightly in 
advance, and in default of such payment the 
owners to have the faculty of withdrawing the 
ship from the service of the charterers. After 
the charterers had had the use of the ship for 
two months they made default in making the 
fortnightly payment due on the 21st June. 
The ship was then on a voyage to S., where 
she arrived on the 25th, and while there the 
captain telegraphed to H. to order the cargo to 
be ready. After lying two days at S. the 
ship started on the 27th for H. On the 28th 
the owners gave notice to the charterers of their 
withdrawal of the ship by reason of the char- 
terers’ default in the payment due on the 21st. 
Held, reversing the judgment of the King’s 
Bench Division (84 L. T. Rep. 653; 9 Asp. Mar. 
Law Cas. 186), that upon these facts there was 
no evidence of any waiver by the shipowners 
of their right to withdraw the vessel, nor of any 
conduct on their part estopping them from in- 
sisting on their right. (Ct. of App.) Re an 
Arbitration between Tyrer and Co. and Hessler 
On Dy Glow eee e eget eo she» aa oe 186, 


Cargo—Breach of charter-party.—Where by a 
charter-party made between the appellants and 
the respondents it was agreed that the respon- 
dents should “load a full and complete cargo 
of wet woodpulp” on board the appellante’ 
ship, at an agreed rate of freight, the cargo to 
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be loaded in mid-winter at a port where severe 
frosts were probable, and ıt was delivered 
frozen hard, in consequence of which the ship 
was only able to load a much smaller quantity 
that if it had been unfrozen and compressible, 1t 
was held (affirming the judgment of the court 
below), that the charterers had not, under the 
circumstances, broken their contract to load a 
full and complete cargo. (H. of L.) Isis 
Steamship Company v. Bahr, Behrend, and 
Ralis ee CORES. ae Ec a a ee E 
Cargo—Cupacity uf ship.—By a charter-party 
the charterers were to load “a cargo of ore, 
say about 2800 tons.’ The carrying capacity 
of the ship was 2880 tons, and the charterers 
actually loaded 2840 tons, or forty tons more 
than the stipulated quantity of 2800 tons. Held, 
that the charterers were not bound to load 
3 per cent. more than the 2800 tons provided 
the ship could carry so much, and that in 
loading 2840 tons they had performed their 
obligation under the charter-party to load “a 
cargo, say about 2800 tons.” (Q. B. Div.) 
Miller my Honneragids CO- cassie cele ean 


turn’'—-Cancelling date—Demur- 
rage.—A sailing ship was chartered to load at 
N. a “cargo of coals as ordered by the char- 
terers,” and they afterwards directed that it 
should be loaded with coal from W. colliery. 
No time for loading was fixed. At the port of 
N. it was necessary to obtain a loading order 
from the colliery before a loading berth was 
allotted. The W. Colliery had a small output, 
and the coal was in great demand. These 
facts were known to the parties at the time of 
the contract. In consequence of the number of 
ships loading from W. Colliery the ship did not 
obtain a loading berth for a long time, and, in 
addition to being delayed at N., lost a charter- 
party elsewhere, aa she did not arrive before 
the cancelling date. The owners brought an 
action to recover damages for the loss thus 
occasioned to them. Held, that the charterers 
were not bound to have a cargo of coal ready 
for loading immediately on the arrival of the 
ship; that the vessel obtained a loading order 
in due course in her colliery turn and there was 
no delay on the part of the charterers, 
and therefore the cargo was provided within a 
reasonable time; that the option to select the 
particular coal was an option for the benefit of 
the charterers, who were not bound, in exer- 
cising it, to consider the benefit or otherwise of 
the shipowners; aud therefore, all parties being 
acquainted with the practice at the port and the 
charterers having acted reasonably, they were 
not liable for the delay. (Ct. of App.) Jones 
Limited v ORLEN and 1C Ova. E en eee 


Demise-—Ballast--Obiigation of shipowner.— 
Where by a charter-party which did not amount 
to a demise or parting with the possession of 
the ship by the owners, a ship was, in con- 
sideration of a certain sum per month, placed at 
the disposal of the charterers to be employed in 
the conveyance of lawful] merchandise and (or) 
passengers between certain ports, and it was 
stated that she was let for the sole use and 
benefit of the charterers from a specified date 
on which she was to be placed ‘with clear 
holds”? at the disposal of the charterers, they 
having the “whole reach or burthen”’ of the 
vessel, proper and sufficient room being re- 
served to the owners for the officers, crew, 
tackle, furniture, stores, and provisions, it was 
held, in an action to determine at whose cost 
ballast was to be supplied, that the terms of the 
charter-party did not rebut the ordinary im- 
plication by which the obligation of supplying 
such ballast as may-be necessary for fhe safe 
navigation of the ship rests with the owner. 
(H. of L.) Weir and Co. v. Union Steamship 
(DTA LY owe EAE EOI BA " 


Demurrage—Consignee—Discharge.—A vessel 
was chartered to proceed to the S. dock, Mary- 
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port. and. there unload her cargo. Owing to 
the fact that the consignee, who had bought 
the cargo from the charterers, had other vessels 
discharging in the dock at the time of her 
arrival, she was unable to get a berth and un- 
load within the time agreed by the charter- 
party. Held, that the charterers were not re- 
sponsible for the delay. (Adm. Div.) The 
1 DNATA ADR: RSL oe OES: Be SEES 
Demurrage—-Lay days—Commencement of.—if 
a ship is prevented from going to the unload- 
ing place which the charterer has a right ta 
name by obstacles caused by the charterer or 
in consequence of the engagements of the char- 
terer, the lay days commence to count as soon 
as the ship is ready to load and would but for 
such obstacles or engagements begin to load at 
such place. (Kennedy, J.) Aktieselskabet 
Tnglewood. v. Millar’s Karri and Jarrah Forests 
TSMACCD, ienaa ities on a eee Res ees Mae 


- Discharge of cargo—Option to lighter—Demur- 
rage.—Where goods were shipped under a bill 
of lading which provided: “The goods to be 
taken from the ship by the consignees (at their 
expense) immediately after arrival, and as fast 
as steamer can deliver or the same will be tran- 
shipned into lighters, or landed, or warehoused 
at the expense and risk of the proprietors of 
such goods,” and on arrival of the vessel the 
cConsignees were dilatory in taking delivery, and 
the master did not exercise his option of land- 
ing or lightering the goods. In an action by 
the charterers against the consignees for 

amages for detention of the vessel, it was held 
that the plaintiffa were not deprived of their 
remedy because the master had not exercised 
his option as to landing or lightering the goods. 


co 


and were entitled to recover. (Adm. Div.) 
TEM AG te’ PL, UES WIENS. Bcc. a- 
9. Preight—Jettison—Bill of lading —By œ 


charter-party it was agreed that a ship was to 
load at Fiume a full and complete cargo of 
Sugar in bags. and therewith proceed to Boston 
and there deliver the cargo agreeably to bills 
of lading, on being paid freight at the rate of 
10s. 6d. per ton gross weight shipped, payable 
on right and true delivery of the cargo in 
cash; charterers’ liability to cease when cargo 
waa shipped and bills of lading signed. pro- 
vided all the conditions called for in the charter 
had been fulfilled, but vessel to have a lien for 
freight, dead freight, and demurrage ; the master 
to sign bills of lading at any rate of freight as 
Presented, without preiudice or reference to the 
charter, any difference between the charter-party 
and the bills of lading freight to be settled at 

iume on clearance of vessel, if required by 
master. The charterers had previously agreed 
with an American company at Boston to ship 
Dy the vessel named in the charter-party, a 
cargo of sugar in bags from Fiume to Boston 
at 10s. per ton. On the vessel being loaded. 
the difference between the charter-party and 
the bills of lading freight—i.e., 6d. per ton— 
Fs paid, and bills of lading were signed. In 

© course of the voyage the vessel went aground 
and part of the cargo was jettisoned. On the 
arrival of the vessel the remainder of the cargo 
Was delivered. and the consignees thereupon 
paid to the shipowners the bill of lading freight 
Payable on the gross weight shipped. In an 
Fou by the charterers against the shipowners 
‘© recover so much of the freight paid by the 
ponsSignees to the shipowners as represented the 
reight upon the cargo which was not delivered. 
Held (by Lord Alveretone, C.J. and Collins, 
M.R., Romer, L.J.. dissenting), that the ship- 
owners were not entitled to a lump sum freight, 
a that the charterers were entitled to recover 

e sum claimed. (Ct. of App.) London Trans- 
Port Company Limited v. Trechman Brothers ... 


10. Injunction—Cancellation date—Agreed port— 
racticee.—By a charter-party the shipowner 
agreed that his vessel should proceed to a 
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named port and there load a cargo for the 
charterer, and it was provided that, if the vessel 
should not be at that port ready to load by a 
specified date, the charterer should be at liberty 
to cancel the charter-party. The vessel was 
then at another port unloading, and was 
delayed in doing so for so long that it became 
impossible for her to arrive at the agreed port 
by the specified date. The charterer refused 
to extend the time for cancellation, or to 
promise to load the vessel if she proceeded to 
the agreed port, and said that if he did load, 
the rate of freight must be reduced, and he in- 
sisted on the vessel proceeding to the agreed 
port. The shipowner thereupon refused to send 
his vesse! there. Held, that, in the circum- 
stances, an injunction ought not to be granted 
to restrain the shipowner from using the vessel 
for any purposes other than those of the charter- 
party. (Ct. of App.) Bucknall Brothers v. 
OP LEM OTE OG. coer nen E a anamastranrestamsan ar -sananases 
1l. Lien—Freight—Bill of lading—Incorpora- 
tion.—Notice of a charter-party given to a 
shipper has not the effect of incorporating into 
the bill of lading any terms inconsistent with 
it, which the captain was not bound to embody 
in it. Therefore a shipowner is not entitled 
to a lien for freight payable under a time 


charter on goods shipped by a person not a 


party to that charter, whose goods were carried 
in the ship under a sub-charter and bill of 
lading. (P. C.) Turner and another v. Haji 
Goolam Mahomed Azam iseer 
12. London Corn Trade Association—Discharge 
of cargo.—The London Corn Trade Association 
Contract, No. 22. provided as to the discharge 
of grain cargoes from vessels, “ Sufficient days 
to be left for unloading,” and, by clause 4. 
“Sufficient days (counting quarter days) shall 
be as follows: One running day for every 400 
tons up to 2800 tons of grain, and for all quan- 
tities in excess 500 tons per day (as provisionally 
invoiced),” but in no case were less than five 
days to be allowed. Held, upon the construc- 
tion of this clause, that for all vessels of what- 
ever size the time to be allowed for discharg- 
ing the cargo was one day for every 400 tons 
of cargo uv to 2800 tons, and one day for every 
R00 tons above 2800 tons, subject in every case 
to the minimum of five days; and that conse- 
quently, in discharging a grain cargo of 3800 
tons, one day was to be allowed for every 400 
tons up to 2800 tons—that is, seven days—and 
one day for every 500 tons for the excess above 
2800 tons—namely, 1000 tons—making in all 
nine days. (Walton, J.. since affirmed on 
appeal.) Turner, Brightman, and Co. v. Ban- 
natyne and Sons Limited 


13. Naval Review — Postponement — Advance 
freight.—The plaintiffs chartered the defen- 
dants’ ship for three days to attend the Naval 
Review to be held in the following June or 
July on the occasion of the King’s Coronation. 
The money to be paid for the hire of the ship 
was paid, in accordance with the terms of the 
charter-party, ten days before the day fixed 
for the review. A week later the review was 
postponed on account of the King’s illness, and 
was not in fact held either in June or July. 
In an action by the plaintiffs to recover back 
the sum they had paid for the hire of the 
ship: Held (affirming the decision of Big- 
ham. J.), that the defendants were entitled to 
retain the money. Blakeley v. Muller (88 L. T. 
Rep. 90) approved. (Ct. of App.) COto? Ser- 
vice Co-operative Society v. General Steam 
Navigation Company 

14. Naval Review — Postponement — Repudiation 
of contract.—A ship was chartered to be at 
the defendant’s disposal on the 28th June 1902 
to take out a party “for the purposes of view- 
ing the Naval Review and a for day's cru +e 
round the fleet; also on Sunday, the 29th June, 
for a similar purpose. . Price 250/., pay- 
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able 507. down, balance before ship leaves vessel should be able to toad within a 
H. B.” On the Naval Review being post- reasonable time; and that the probability of 


poned, the defendant repudiated the contract 
on the ground that it ceased to be binding. 
Held, that the object with which the defendant 
hired the vessel, though stated in the contract, 
did not concern the shipowners; that the hap- 
pening of the Naval Review was not the sole 
basis and foundation of the contract so as to 
discharge the parties from further performance 
of it in accordance with the doctrine of Taylor 
v. Caldwell (8 L. T. Rep. 356; 3 B. & S. 826); 
and therefore the defendant was liable to the 


plaintiffs for breach of contract. (Ct. of App. 
reversing Grantham, J.) Herne Bay Steam- 
boat Company Limited vw. Hutton ...........--. 394, 


15. Payment of hire--Cesser—Detention by ice— 
Breakdown.—By a charter-party it was pro- 
vided bv one clause that, in the event of loss 
of time from damage preventing the working of 
the vessel, the payment of hire should cease until 
she should again be in an efficient state to 
resume her service. and by another clause that 
“detention by ice should be for account of 
charterers unless caused by breakdown of 
steamer.” During the vovage the vessel 
stranded; the necessary repairs were effected 
and she resumed her voyage: owing, however, 
to the delay thus caused she was unable to 
proceed to the destined port before it was 
closed by ice, and she was conseauently detained 
at an intermediate port. Held (affirming the 
judgment of Ridley, J.). that there was a deten- 
tion by ice “caused by breakdown of steamer.” 
and that pavment of hire ceased during that 
detention. (Ct. of App.) Re an Arbitration be- 
tween C. Traae, for the owners of the Steam- 
ship Rikard Nordraak, and. Lennard and Sons 
Limited 


16. Principal and agent—Freight--Right to sue.— 
By a charter-party, containing the usual excep- 
tions, an agreed rate of freight was to be paid 
on unloading and right delivery of cargo to be 
provided by the charterers. The captain was 
to sign bills of lading at port of loading, and 
tho charterers’ liability was to cease on vessel 
being loaded. The charterers loaded tha cargo, 
and the master signed bills of lading which 
described the cargo as shipped by the char- 
terers in the shin “whereof L. Repetto 1s 
master,’ and provided that the cargo should be 
delivered to the shippers or their assigns at 
the port of discharge, they paying freight as 
per charter-party. In an action by the master 
acainst the charterers to recover the balance 
of freight due: Held, that the master signed 
the billas of lading, not as princinal. but merely 
as agent for the shinowner. and therefore he was 
nat entitled to sue for the freight. (Bigham, J.) 
Repetto v. Millar’s Karri and Jarrah Forests 
Limited 

17. “ Regular turn ”—Practice of port—Coaling 
order.—A charter-party provided that a sailing 
vessel should load a cargo of coal at N. in 
regular turn ” from B. colliery or anv of tho 
collieries the freighters might name. No time 
for loading was fixed. At the port of N. it 
was necessary to obtain a loading order from 
the colliery before a berth was allotted. When 
the vessel arrived. a great many vessels were 
waiting to load from B. Colliery. and in conse- 
quence sixty-seven days elapsed before a coal- 
ing order could be given to the veseel. The 
charterers, who were the owners of B. Colliery, 
had sold a cargo of that coal to be shipped by 
this vassel. Held, that the words “regular 
turn” referred to the colliery turn as distin- 
guished from the port turn both upon their 
proper construction and also having regard to 
the regulations and practice of the port. 
Held, also, that the charterers had not 
chartered an unreasonable number of vessels 
to arrive at the port about the same time 
so as to make it impossible that the 
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delay was known to and contemplated by the 
shipowners when they entered into the charter- 
party. (Ct. of App.) Barque Quilpué Limited 
Vi SRO wet OR AR. SA cA. ant 
18. Salvage—Rights of charterers 
owners.—A charter-party made 
charterers and owners of a steamship provided 
that the shipowners should maintain the vessel 
in a thoroughly efficient state for and during 
the service; that if any damage prevented the 
working of the vessel for twenty-four hours. tho 
hire should cease until the vessel was again in 
an efficient state; that the vessel waa to be at 
liberty to tow and assist vessels in distress, and 
to deviate for the purpose of saving life and 
property; and clause 20 provided that “all 
derelicts and salvage shall be for charterers and 
owners’ equal benefit.” During a voyage under 
the charter-party the vessel rendered salvage 
services for which the owners were awarded a 
large sum in an action in the Admiralty 
Division. In consequence of performing theso 
salvage services the owners of the vessel incurred 
certain expenses, including repairs, the cost of 
renewing a fractured tail end shaft of ropes 
and gear used in towage, of extra oil and coal, 
a port bill, and the loss of hire during the time 
the vessel was under repair. In an action by 
the charterers against the shipowners to recover 
under clause 20 half the salvage monev: Held, 
that the salvage which under clause 20 was to 
be for the “equal benefit” of the parties was 
not the amount awarded in the Admiralty 
Court. but the net pecuniary result of the 
salvage operations, and that, in arriving at the 
sum to be divided the shipowners were entitled 
to deduct from the salvage award the expenses 
and losses incurred bv them (including the loss 
of hire) in earning the salvage, and that the 
balance was the sum to be equally divided. 
(Bigham. J.) George Booker and Co. v. Pock- 
lington Steamship Company TAMER «s,s ue 
19. Seaworthiness — Exceptions —Negligence of 
owner.—Exceptions in a charter-party will not 
free a shipowner from liability for the conse- 
quences of personal negligence in loading the 
ship whereby she is rendered unseaworthy un- 
less such exceptions nre expressly applicable to 
the owner. (P. C.) Owners of the City of 
Lincoln v. Smith 
See Carriage of Goods, Nos. 1, 6. 8, 9 to 13, 19, 
25, 30, 31. 32, 33— General Average. Nos. 4, 6, 
Marine Insurance, Nos. 14, 
Mortgagee, No. 3—Solvage, No. 9. 


CLEARANCE, CERTIFICATE OF. 
See Carriage of Goods, No. 5. 


COLLIERY GUARANTEE. 
See Carriage of Goods, No. 6. 


COLLISION. 


1. Bailor and bailee—Postmaster-General—Right 
ta sue—Practice.—A collision occurred between 
the steamships M. and W.. in consequence of 
which the M., which was carrying passengers 
and mails, sank. and the greater portion of the 
mails were lost. The W. limited her liability 
under the provisions of sect. 502 of the Merchant 
Shipping Act 1894. At the reference before the 
registrar and merchants, the Postmaster-General 
claimed against the fund in court, as bailee 
for the senders of registered letters and parcels 
lost by the collision, the estimated value of the 
same, although he was under no liability to the 
owners of them. Held, reversing the decision 
of the President (Sir F. Jeune), that, as bailee 
in possession, he could recover damages for 
the logs of the goods irreapective of whether 


596 


22 


586 


23, 
(= 


17—Mortgagor and 


MARITIME LAW CASES. 


XV 


ĖS 


SUBJECTS OF CASES. 


Chu l S = M O O a aa 


PAGE 


or not he was liable to the bailors. 
App.) The Winkfield 


. Compulsory pilotage—Form of licence—River 
Avon.—A collision occurred im the river Avon 
between the steam-tug P. and the steamship 
B. C., partly through the fault of the pilot in 
charge of the B. C. The master of the B. C. 

ad been granted a certificate by the pilotage 
authority, which had been renewed from year 
to year, authorising him to pilot the steamship 
J.C. The B. C. was managed by the same firm, 
but did not, in fact, belong to the same owners 
as the J. C., but no alteration had been made 
in the certificate on the transfer of the master 
to the B. C., or on the renewal of the certifi- 
cate. Held, that the certificate was bad, and 
the B. C. was, at the time of the collision, in 
charge of a pilot by compulsion of law. 
Div.) The Bristol City 


3. Compulsory pilotage—Mersey Dock Acts Con- 
solidation Act 1858.—By sect 127 of the Mersey 
ock Acts Consolidation Act 1858, “ every pilot 
taking upon himself the charge of any vessel 
shall, if so required by the master thereof. 
pilot such vessel so far to the westward as 
e . . . Fairway Buoy of the Queen's 
Channel.” Since the date of the Act the buoy 
as been removed, and for the purposes of 
Pilotage the Bar Lightship, which ocupies a 
Position outside of that occupied by the buoy, 
is treated as the westward limit. A collision 
occurred, at a.spot between the Bar Lightship and 
place where the buoy used to be. The defen- 
dants pleaded that their vessel was at the time 
of the collision compulsorily in charge of a 
nilot. Held, that, the Fairway Buoy having 
n removed, the Bar Lightship occupied the 
Same place relatively for the purposes of 
sect. 127 of the Act of 1858, that the collision 
occurred in pilotage waters, and that pilotage 


eae therefore compulsory. (Adm. Div.) The 
ussex envy 0 ommanip sins ew aie a Mina migaista/s © aie * a o a 
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Ses not put an end to the compulsory services 
The Mercedes de 


(Adm. Div.) 


Gompulsory pilotage--Port of Liverpool—Man- 
dee Ship Canal.—Semble, pilotage is com- 
i. on vessels outward bound from the 
anchester Ship Canal on leaving the canal 


at Eastham. (Adm. Div.) The Mercedes de 
-arrinaga 


Compulsory Pilotage—Port of Liverpool—Man- 
: lb Ship Canal.—Pilotage is compulsory on 
pe inward bound from the sea through the 
Ne ie Liverpool to Manchester until she enters 
Me ip Canal at Eastham. (Adm. Div.) The 

encode side Larrinaga. add Ae i «ste d 


» Gate To defendants ——The owners of a 
inthe ip damaged by collision with a barge 
apd uted an action in the City of London Court 
wan: the owners of the barge, and after- 
he Ragined as defendants the dock company 

= led æ improper orders the owners of the 

ge alleged the collision waa due. The dock 
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company alleged the collision was due to the 
negligence of the barge. Judgment was given 
against both defendants, but, on appeal by 
both, the judgment against the owners of the 
barge was set aside. The court, following 
The River Lagan (58 L. T. Rep. 773; 6 Asp. 
Mar. Law Cas. 281). ordered the dock company 
to pay the costs of the plaintiffs and of the 
successful defendants both in the court below 
and of the appeal. (Adm. Div.) The Mystery 


9. Damage—Collision—Ship and pier.—Damage 
done by a ship to a pier is not ‘damage by 
collision ” within the meaning of sect. 3, sub- 
sect. 3, of the County Courts Admiralty Juris- 
diction Act 1868, and hence a County Court has 
no Admiralty jurisdiction in respect of such 
damage (Adm. Div.) The Normandy 

10. Damages—Both to blame—Joint tortfeasora— 
Contribution.—Where two vessels have been 
found both to blame for a collision and each 
has been condem in a moiety of the other 
vessel’s damages, such damages include a sum 
of money which one of them has become liable 
to pay for damage done to a third vessel in 
consequence of the collision. In such cases the 
common law rule of no contribution between 
joint tortfeasors does not apply. (Adm. Div.) 
The Frankland 


11. Damages—Contribution--Demurrage.—A coal- 
lision occurred between two vessels in conse- 
quence of which one of them had to be put into 
dry dock in order to be repaired. The owners 
of the other vessel admitted liability for the 
collision and damages. While in dry doek her 
owners took the opportunity of fitting bilge 
keels, and the work was done simultaneously 
with the collision repairs, but without inter- 
fering with them or causing the vessel to ba 
detained in the dock for any time beyond what 
was necessary for completing the repairs. 
Held, that the owners, being under no obliga- 
tion to put their vessel into dry dock, were 
not liable for any portion of the expenses of so 
doing, and the owners of the wrongdoing vessel 
were liable for the whole of the demurrage 
while she was undergoing repairs. (Adm. Div.) 
The Acanthus .......crcccncccereessenteceseccensseeeeemneenaee’ 


12. Damages — Contribution--Demurrage.—There 
is no legal obligation on a person to contribute 
towarda an expenditure incurred by another 
merely because he has derived a benefit from 
it. (Adm. Div.) The Acanthus 


13. Damages—Pecuniary loss—Right of action.— 
Whenever by a wrongful act a person is 
deprived of his property. a claim for damages 
may be sustained, and such damages are not 
necessarily merely nominal, though no actual 
pecuniary loss may be proved. (H. of L) 
The Mediana eee. aaneen strane e aaa ae e 5 

14. Damages—Pecuniary loss—Right of action.— 
The Mersey Docks and Harbour Board are 
charged by statute with the duty of lighting 
the approaches to the Mersey, and maintain 
four lightships in constant use, and two in 
reserve to take the places of the others when 
they need repair or in other emergencies. One 
of the lightships, the C., was damaged by 
collision with the M.. a steamship belonging 
to the appellants. The collision was due to 
the negligence of those in charge of the M. 
The O., one of the reserve lightships. took 
the place of the C. while she was repaired. The 
owners of the M. paid the cost of the 
repairs and all other out of pocket expenses, 
but the board made a claim for the loss of the 
use of the lightship C. while she was under repair, 
or for the hire of the aubstitute. It was admitted 
that the O. wduld not have been employed if 
she had not been acting as substitute for the 
C. Held (affirming the judgment of the court 
below), that the plaintiffs were entitled to re- 
cover substantial damages for the loss of the C. 
(H. of L) The Mediana aos cocereecrens 
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15. Dock maater—Statutory powers—Obedience to 
orders.—The owners of a vessel are not liable 
for a collision solely due to the improper ordera 
of a dock foreman: which those in charge of her 
are bound by statute to obey and Co properly 
obey. (Adm. Div.) The Mystery o.oo. 

16. Mersey Navigation Rules—Statutory presump- 
tion of fault.—The Regulations for the Naviga- 
tion of the River Mersey, made by Order in 
Council the 17th Sept. 1900, have the same 
statutory sanction as the Regulations for Pre- 
venting Collisions at Sea. (Ct. of App. affirm- 


ing Adm. Div.) The Devonian ............... 158, 
17. Mersey Navigation Rules—Tug and tow-— 
Lights—Statutory presumption of fault.—A 


steam-tug made fast to a vessel at anchor in 
the river Mersey, ready to assist her if re- 
quired, is a steam vessel towing or attached for 
the purpose of towing or manceuvring her, and 
must at night exhibit the lights required by 
art. 4 (a) of the Mersey Rules. In such cir- 
cumstances the tow is responsible for the lights 
of the tug and will be deemed in fault under 
the Merchant Shipping Act 1894, s. 419, if the 
tug exhibit other lights, and if the breach of 
the rule may have contributed to a collision 
between the tow and another vessel. (Ct. of 
App. affirming Adm. Div.) The Devonian 158, 
18. Practice—Foreign judgment—Arrest.—-Where 
the plaintiffs in a collision action instituted in 
England in order to prevent the arrest of their 
vessel in Belgium, gave security to answer any 
judgment that might be obtained against them 
in France, and the defendants, having obtained 
a judgment in France against the plaintiffs 
in default of appearance, took proceedings in 
Belgium to have the French judgment made 
executory there, and the plaintiffs appeared to 
the Belgian proceedings, and the Belgian 
without inquiring into the merits, 
the French judgment executory in 
Belgium: Held, that the plaintiffs in the 
English action were not debarred from main- 
taining an action for damages in respect of the 
same collision. (Adm. Div.) The Challenge 
CTAEDUCED A u MALE. See eer, 2 en See eee 
19. Registrar and merchants—Value of ship— 
Market prices.—In assessing the value of a 
large passenger steamship running in a regular 
line, the test in a collision action is, not what 
she would fetch if sold in the market, but what 
was her value to the owners as a going concern at 
the time she was sunk. (Adm. Div.) The 
Harmonides, Vor. certs eh ene nc 
20. Registrar and  Merchants—Damages—Re- 
moteness—Both to blame.—A collision occurred 
between the steamships U. and M., for which 
both vessels were found to blame. The U. had 
on board at the time a cargo of coals shipped 
by and the property of the Admiralty, and, in 
order to avoid expense of storage and reship- 
ment, an agreement was come to by which the 
owners of the U. waived their right to carry 
the cargo to its destination, the coals were dis- 
charged and sold, and the Admiralty agreed to 
pay the owners a sum of money by way of sub- 
stituted expense. The owners of the U. re- 
covered against the owners of the M., a 
moiety of their claim for repairs and detention. 
A claim was made by the Admiralty, as 
owners of the cargo on board the U., against 
the owners of the M. for the sum agreed 
ta paid to the owners of the JU. 
Held (affirming the report of the registrar), 
that they were not entitled to recover, as such 
a payment could not be said to be the natural 
result of the collision, and that, if the owners 
of the M. were liable, the sum recovered would 
be payable to the owners of the U., who had 
already been paid a moiety of all the losses they 
had incurred by reason of the collision. (Adm. 
Divs) ye TA Merine tami awe. oa bes. nesses. eee 
21. Regulations for Preventing Collisions at Sea— 
Anchor light—Position of.—It is not a com- 


179 


354 


544 


pliance with art. 11 of the Regulations for 
Preventing Collisions at Sea 1897, which pro- 
vides that a ship of 150ft. or upwards in length 
shall, when at anchor, carry a second anchor 
light “at or near the stern of the vessel,” to 
exhibit a light at a distance of 120ft. from the 
stern. (H. of L.) The Gannet 
22. Regulations for Preventing Collisions at Sea— 
Anchor light-—Position of.—A vessel at anchor, 
313ft. in length, which is exhibiting her for- 
ward light in the fore shroud of the starboard 
fore rigging, 72ft. abaft the stem, is carrying 
it “ in the forward part of the vessel,’ in 
compliance with art. 11 of the Collision Regu- 
lations. (Ct of App. reversing Adm. Div.) 
The Philadelphian 
23. Regulations for Preventing Collisions at Sea— 
Course and speed.—The steamship C., whilst 
turning at night in the Bosphorus under a 
port helm, opened her green and masthead 
lights on the port bow of the steamship K.. 
which was coming up the Bosphorus in her 
proper water. About the same time the C. 
sounded two short blasts and starboarded her 
helm, to which the K. replied with one short 
blast and ported her helm. The vessels 
collided. Held. the C. was alone to blame. 
(PB: Ci). eihe, Chittagong see 


24. Regulations for Preventing Collisions at Sea— 
Fog—Moderate speed._-The mere fact of there 
being fog in the vicinity of a vessel, if not 
ahead, does not in all cases make it obligatory 
to navigate at a reduced speed. (Adm. Div.) 
They Bernard SH all ee: oe... ean. ee Le 

25. Regulations for Preventing Collisions at Sea— 
Fog—Moderate speed.—The power of stopping 
in a short distance is one of the circumstances 
which ought to be taken into consideration in 
deciding whether a vessel is proceeding at a 
moderate speed or not. A passenger steamship 
fitted with twin serews and capable of being 
brought to a standstill in about 400ft., which 
was proceeding at six and one-third knots in 
a thick fog, was held not to be going at a 
moderate speed, although her engines were so 
constructed that she could not go slower with- 
out stopping them from tima to time. (H. of 
CY Sew Oceanichers, cme. E ee 

26. Regulations for Preventing Collisions at Sea— 
Fog—Speed—Twin screws.—A passenger steam- 
ship, fitted with twin screws, which was pro 
ceeding at the rate of nine and a half knots an 
hour in a dense fog, was held not to be going 
at a moderate speed. and to have committed 
a breach of art. 16 of the Regulations for Pre- 
venting Collisions a¢ Sea, although it was 
proved that her engines were so constructed 
that she could not go slower without stopping 
from time to time. That article is imperative, 
and, therefore, although such consequences as 
loss of handiness and the risk of loas of position 
may result from proceeding at a lower rate of 
speed. which may be attained by occasionally 
stopping her engines, considerations of that 
nature do not justify a vessel in proceeding at 
more than a moderate speed. (Ct. of App. 
affirming Adm. Div.) The Campania ......... 151, 


27. Regulations for Preventing Collisions at Sea— 
Fog—Moderate speed.—As a general rule, speed 
in a fog such that another vessel cannot be 
avoided after being seen is excessive. (Adm. 
Dix- ge ZRe i Campanias enian PM ete haa 


28. Regulations for Preventing Collisions at Sea— 
Fog—Speed.—The steamship C., while proceed- 
ing at the rate of about three knots an hour in 
a thick fag, heard the whistle of another steam- 
ship about four points on the port bow. The C. 
kept her course and speed, and the whistle of 
the other vessel was heard to be apparently 
broadening. Shortly afterwards the other 
ateamship was seen close to and bearing five 
or six points on the port bow of the C. The 
engines of the C. were then at once stopped 


e cine. n a deer eee 38, 72 
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and reversed, but a collision occurred. Held, 
that the C. was in part to blame for the 
collision for having failed, in accordance with 
art. 16 of the Regulations for Preventing Colli- 
sions, when the whistle of the other steamship 
Was first heard, to stop her engines and after- 
wards to navigate with caution until all danger 
of collision was over, and was rot justified in 
continuing her speed under art. 21. (Adm. 
Div.) The Cathay 
29. Regulations for Preventing Collisions at Sea— 
Fog—Speed—-WW histles.—Art. 21 of the Regu- 
lations for Preventing Collisions at Sea 
directing a ship to keep her course and 
speed is qualified by art. 16, and hence, 
where two steamships in a fog are cross- 
Ing, each ought to stop her engines if she hears 
the whistle of the other forward of her É 
(Adma Div.) The Cathay citer: e a 
30. Regulations for Preventing Collisions at Sea— 
Fog—W histles.— Where a fog signal is heard 
forward of the beam, the position of which is 
not ascertained, there is a duty under art. 16 
upon the vessel hearing it to stop and navigate 
with caution until danger is over, although she 
herself may not be in a fog. (Adm. Div.) The 
Bernard tA en. Me ES 
31. Regulations for Preventing Collisions at Sea— 
Fog—W histles.—It is the duty of a steam vessel 
in a fog, under art. 16, on first hearing forward 
o her beam another vessel’s fog signal, to stop 
wer engines and to keep them stopped until by 
hearing further signals she ascertains the posi- 


age of the other vessel. (Adm. Div.) The Ron- 
ie 


32. „Regulations for Preventing Collisions at Sea— 
oreign ship—Presumption of fault.—Query, 
whether the statutory presumption of fault 
Created by sect. 419 of the Merchant Shipping 
Bot, 1894 applies to a foreign vessel outsida 
British territorial jurisdiction, where the Order 
In Council applying the Collisions Regulations 
a vessels of the country to which she belongs 
Ma not apply the provisions of Part 5 of the 
erchant Shipping Act 1894. (Adm. Div.) 
no tint Pr e ae Mee 


53. Regulations for Preventing Collisions at Sea— 
Ling’s ships—Merchant trader.—The statutory 
Sanction imposed by sect. 419 of the Merchant 
hipping Act 1894 for a breach of the Collision 
pegulations has no application to a merchant 
Went which is crossing the course of one of 
Her Majesty’s ships from starboard to port, 
a ause the obligations imposed by arts. 21 
bee 27 are only applicable to ships, both of 
ich are bound to obey the regulations. (Ct. 


35 
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of App. affirming Adm. Div.) The Sanspareil 59, 78 


4 Regulations for Preventing Collisions at Sea— 
3 pats— Where the lights of a vessel are not 
she tbited in the position required by the colli- 
lish Tegulations it is necessary for her to estab- 
a beyond all doubt that the light was in such 

position that it ought to have been seen by 
oa other vessel before the court will find the 
I er vessel in fault for bad look-out. (H. of 
+) The Gannet 
p sgulations for Preventing Collisions at Sea— 
aa Look-out— Statutory presumption of 
in oult.—Whore a steamer collided with a sail- 
Hait ip which after sunset was showing no 
eaten} the court held’ that, although there was 
abe ook-out on the steamer, nevertheless the 
SANEA Aa the lights could not in the circum- 
the EAE possibly caused or contributed to 
ship Fe ision; and that therefore the sailing 
sect Mo. not to be deemed to be in fault under 
Act 189 , sub-sect. 4, of the Merchant Shipping 

i A (Ct of APPI TREAT RR 
: age for Preventing Collisions at Sea— 
Regul err Shin Canal—Fog.—Semble, the 
ae a a for Preventing Collisions at Sea do 
eet bply to the Manchester Ship Canal. Even 

Ý p ae that they do apply, à vessel coming 


PAGE 
down the canal in a fog is not necessarily to 
blame under art. 16 of the regulations if she doea 
not stop her engines on hearing the whistle of 
an approaching vessel forward of her beam; 
for the approaching vessel must be in the canal, 
and it may be assumed that she is being navi- 
gated on her right side, and her position is 
therefore, under the circumstances, sufficiently 
ascertained. (Adm. Div.) The Hare ............... 547 

37. Regulations for Preventing Collisions at Sea— 
Mersey Navigation Rules—Vessel leaving dock 
—Powers of dockmaster.—A steamship coming 
out of Prince’s Dock into the river Mersey came 
into collision with another steamship coming 
down the east side of the river in tow of twa 
tugs. Held, that art. 19 of the Regulations for 
Preventing Collisions at Sea did not apply, and 
that there was no duty under the article on the 
down-coming vessel to keep out of the way of 
the vessel leaving the dock. Observations on 
the powers of a dockmaster in the Mersey. 
(Adm. Div.) The Sunlight oasis 509 


38. Regulations for Preventing Collisions at Sea— 
Narrow channel.—Art. 25 of the Regulations for 
Preventing Collisions at sea is not infringed by 
a vessel turning round in a narrow channel 
whereby some portion of her length must neces- 
sarily during the process fail to remain on that 
side of the fairway or mid-channel which lies on 
her starboard side. (Adm. Div.) The Whitlie- 
ETE, E Poe Senco bees EE R 154 


39. Regulations for Preventing Collisions at Sea— 
Negligence--Statutary presumtion of fault.— 
A vessel which neglects, in disregard of arts. 27 
and 29 of the Collision Regulations, to depart 
from any of the Collision Regulations is not to 
be deemed in fault under sect. 419 of the Mer- 
chant Shipping Act 1894. (Ct. of App.) The 
Sanspareil oseese reeerrerrtrrerseerernrer oneee 78 
40. Regulations for Preventing Collisions at Sea— 
“Not under command ”—Course and speed.—A 
vesse! exhibiting two red lights under art. 4 (a) 
of the Collision Regulations as a signal that she 
is “not under command” ought to keep her 
course when approaching another vessel so as to 
involve risk of collision. (Adm. Div.) The 
Hawthornbank ......ccccccccccee nee eee etter n eee tt tes 555 
41. Regulations for Preventing Collisions at Sea— 
Sailing ships— Not under command ’’—Course 
and speed.—A collision occurred between the 
brigantine R. and the barque H. The R. was 
at the time close-hauled on the starboard tack ; 
the H. was sailing free, but, having been recently 
in collision with a steamship, was exhibiting 
“not under command” lights. The helm of 
the R. was put up in order to pass ahead of the 
H., while the helm of the H. was ported. Held. 
that the H. was to blame as she ought to have 
kept her course and let the R. get out of her 
way. (Adm. Div.) The Hawthornbank ......... 535 


42. Regulations for Preventing Collisions at Sea 
Tug and tow--Anchor light.—Semble, a vessel. 
which is held by her anchor, in the course of 
being towed up to it by steam tugs, is not a 
vessel being towed within the meaning of art. 5 
of the Regulations for Preventing Collisions at 
Sea, but is a vessel at anchor, and must exhibit 
only her anchor light. (Adm. Div.) The 
Romante MR reer tit. T ane ce settee cee sersas as snes 149 

43. Regulations for Preventing Collisions at Sea— 
Tug and tow—Fog.—Where a tug and tow in a 
fog hear forward of their beams the fog signal 
of another vessel, the position of which is not 
ascertained, the tug ought, if it is practicable. 
to stop her engines. (Adm. Div. since affirmed 
by Ct. of App.) The Challenge and Duc 
aA ale, ON. een. reeress 49 

44. Regulations for Preventing Collisions at Sea— 
Tug and tow--Lights—Statutory presumption of 
fault.—Where a tug towing another vessel ex- 
hibited her two towing lights and side lights, 
and also carried a white steering light abaft the 
mainmast visible aft and forward of the beam, 
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the exhibition of such last-mentioned light was 
held in the circumstances not to be a breach 
of the regulations which could possibly have 
contributed to a collision with another steam- 
ship which was crossing the course of the tug 
and tow and had them on her starboard hand. 
(Adm. Div.) Phe Sanspareil ............0.cceccecceeo es 59 


45. Regulations for Preventing Collisions at Sea— 
Tug and tow—Fleet of warships.—Under 
ordinary circumstances a tug and tow are not 
justified in crossing ahead of a fleet of warships 
which has the tug and tow on the starboard 
hand, and the tug and tow ought not to keep 
their course and speed under art. 21 of the Colli- 
sion Regulations. (Ct. of App. reversing Adm. 
Diya)’ PE SQspuretl. cc. ee 59, 78 

46. Regulations for Preventing Collisions at Sea— 
Tug and tow-—Lights.Tugs towing a vessel at 
anchor up to her anchor are steam vessels tow- 
ing another vessel within the meaning of art. 3 
of the Regulations for Preventing Collisions at 
Sea, and must carry their side lights and their 
towing lights. (Adm. Div.) The Romance ...... 149 


47. Regulations for Preventing Collisions at Sea— 
Whistle signals.—The obligations under art. 28 
of the Collision Regulations on a steamship in 
sight of another to indicate by signals on her 
whistle that she is taking any course authorised 
or required by the rules is imperative. The 
words “taking any course authorised” mean 
everything which by the rules of good seaman- 
shin it is necessary and proper should be done. 
(Adm. Div.) Dhe Cah moor ..cccce-ccve-:s2ene-00-seeees 316 
48. Regulations for Preventing Collisions at Sea-— 
Whistle—Change of course.—Art. 28 of the 
Regulations for Preventing Collisions at Sea is 
limited in its application, and only applies 
where a vessel is taking a course in order to 
give effect to the Regulations for Preventing 
Collisions at Sea; hence where a vessel leavin 
dock under starboard helm sighted another vesse 
on her port bow and continued on her etar- 
board helm, she was held not bound under 
art. 28 to give a two-blast signal. (Adm. Div.) 
TRET MOUTRE aae ne 933s was aeai E AE: sadness 155 
49. Thames Navigation Rules—Both to blame— 
Contributory negligence.—Theo steamship F., 
proceeding down the river Thames against the 
tide, committed a breach of byelaw 47 of the 
Thames Bye-laws in neglecting to wait at B. 
point until the steamship O. G., which was com- 
ing up with the tide, and which, at the time, 
was turning in the river preparatory to entering 
the West India Dock, had passed clear. A colli- 
sion occurred. Held, that although the O. G. 
was to blame for not keeping a proper look:out 
and for turning without proper care, tha F. was 
also to blame for hindering the manœuvres of 
the 0. G. by not obeying the rule, and so con- 
tributing to the collision. (Ct. of App. affirm- 
the Adm. Div.) The Ovingdean Grange ...242, 295 
50. Thames Navigation Rules—Fairway—Rell.— 
The obligation on steamers and sailing vessels 
under the 38th Thames Bye-law, when in the 
fairway and not under way, to ring a bell, 
does not apply in clear weather. (Adm. Div.) 
YS WA OT MP. RRR EPO CB ors BIE sank 278 
51. Thames Navigation M[ules—-Vessel crossing 
river.—A steamship which is turning in the 
river Thames, on that side of mid-channel on 
which she is being navigated, having no wa 
upon her and with her anchor down and hold- 
ing, is not a steamship crossing, within the 
meaning of art. 48 of the Thames Rules, from 
one side of the river towards the other. (Adm. 
Div.) The John Holloway ae aeaee e e ee 36 
See Bailor and Bailee—Damage, Nos. 1, 2—Lord 
Campbella Act—Marine Insurance, Nos. 5, 20— 
Practice, No. 1—Wreck. 


COLONIAL GOVERNMENT. 
See Salvage, No. 5. 
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“COMMERCIAL CAUSE.” 
See Practice, No. 2. 


COMPULSORY PILOTAGE. 

1. Bristol Channel—Newport—Limits of dis- 
tricts.—By the Bristol Wharfage Act 1807 it was 
provided in sect. 9 that all vessels navigating 
or passing up, down, or upon the Bristol Chan- 
nel to the eastward of Lundy Island, except 
coasting vessels and Irish traders, should be 
piloted and navigated by pilots licensed by the 
Bristol Corporation. By the Bristol Channel 
Pilotage Act 1861 it was provided in sect 4. that 
so much of the 9th section of the Bristol 
Wharfage Act 1807 as related to vessels navigat- 
ing or passing up or down the Bristol Channel, 
bound to or from either of the ports of Cardiff, 
Newport, or Gloucester should be repealed, 
and by the same Act pilotage boards and pilotage 
districts—which in some cases overlapped the 
sort of Bristol—were created for the ports of 
Cardiff, Newport, and Gloucester, and power 
was given to these boards to license pilots for 
their districts. By the Pilotage Order Con- 
firmation (No. 1) Act 1891 it was provided that, 
notwithstanding anything contained in the 
Bristol Wharfage Act 1807, a vessel navigating 
or passing up or down the Bristol Channel to 
or from the port of Bristol should be exempted 
from all obligation to be piloted by pilots 
licensed by the Bristol Corporation, except when 
within the limits of that port, which were therein 
defined. Held, that the Act of 1861 was not 
intended to deal with and did not deal with or 
include vessels going to or from the port of 
Bristol, although such vessels were bound from or 
to one of the ports of Cardiff, Newport, or 
Gloucester, and that therefore in the case of a 
vessel which is not cxempt from compulsory 
pilatage in the port of Bristol there is still the 
obligation under the Bristol Wharfage Act 1807 
to have a compulsory pilot licensed by the cor- 
poration of Bristo] when the vessel, hound to 
the port of Bristol, gets within the limits of that 
port, although the vessel may be hound from 
Cardiff, Newport, or Gloucester, and may still 
be within one of those three pilotage districts 
which overlaps the port of Bristol. Conse- 
quently, when a vessel on her voyage puts into 
Newport, and then proceeds from Newport with 
a Newport pilot on board to the port of Bristol. 
as soon as the vessel gets within the limits of 
the port of Bristol the Newport pilot is bound 
to give up the charge of the vessel to a Bristol 
pilot demanding such charge, although the vessel 
is still within the Newport pilotage district, 
and within the district for which the Newport 
pilot is licensed. (K. B. Div.) Reed (app.) v. 


Goldsworthy (espe cae nescence cee eee 529 


2. Collision—Master with pilotage certificate.— 
A ship whose master holds a certificate under 
sect. 599 of the Merchant Shipping Act 1894 
enabling him to pilot the ship in certain waters 
cannot avail himself of the plea of compulsory 
pilat in respect of a collision in those waters, 
although she was in charge of a duly qualified 
pilot. (Adm. Div.) T'he Bristol City ............... 
_Exemptions--Constant trader.—The Order in 
Council of the 18th Feb. 1854 extending the 
exemptions from compulsory pilotage contained 
in sect. 59 of 6 Geo. 4, c. 125, has not been re- 
pealed by any of the provisions of subsequent 
Merchant Shipping Acts. and applies to ships 
or vessels trading to ports between Boulogne 
(inclusive) and the Baltic, whether carrying 
passengers or not. (Ct. of App.) The Cayo 
Borst ee RA es asl E T 
4. Exemptions—Constant irader.—In order to 

entitle a vessel to the exemptions contained in 

the Order in Counci! of the 18th Feb. 1854 it is 

not necessary that she should be a “constant ” 

trader. It is not necessary, in order to con- 

stitute a “constant” trader, that a vessel 
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should be exclusively engaged in trading to 
Ports between Boulogne (inclusive) and the 
Baltic. (Ct. of App.) The Cayo Bonito...... 308, 445 
. Foreign law —- Adviser — Belgian waters.— 
Although the employment of a pilot by a veasel 
in the Belgian waters of the river Scheldt is 
compulsory by Belgian law, such pilot is not 
entitled ta supersede the master and take charge 
of the ship, as is the case in England, but 
according to Belgian law the master remains in 
charge, the pilot being merely his adviser. 
ence, although the master may in fact allow 
such pilot to take charge of the vessel, the 
Owners are not exempted from Hability for 
damage done to another vessel by the negli- 
gence of the pilot. (Adm. Div.) The Dalling- 
Cortin ar. Dien nA SO, eee TOE N. 377 
Newcastle-upon-Tyne — Blyth — Sect. 6 of 
41 Geo. 3, c. ixxxvi., which made pilotage com- 
pulsory on foreign vessels coming in or out of 
the port of Newcastle-upon-Fyne, or any of the 
creeks or members thereof, applies to the port 
of Blyth, and is still unrepealed in respect of 
such vessels coming in or out of Blyth. (Adm. 
PAA ee colar I ett ee EREN 143 


See Collision, Nos. 2 to 7. 
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CONCEALMENT. 
See Carriage of Goods, No. 24—Marine Insurance, 
No. 6. 


CONDUCT OF ACTION. 
See Practice, No. 4. 


“CONSTANT TRADER.” 
See Compulsory Pilotage, Nos. 3, 4. 


CONSTRUCTIVE TOTAL LOSS. 
See Marine Insurance, Nos. 7, 8, 9. 


CONTRIBUTORY NEGLIGENCE. 
See Collision, No. 49. 


s COSTS. 
See Collision, No. 8—Measure of Damages—Practice, 
Nos. 3, 4, 12, 13, 14 


COUNTY COURTS ADMIRALTY 
JURISDICTION. 
See Collision, No. 9—Practice, No. 4. 


CREW SPACE. 
See Limitation of Liability, No 1. 


CROWN PROPERTY. 
See Practice, No. 7—-Salvage, No. 5. 


Se CUSTOM. 
© Carriage of Goods, Nos. 7 to 11—G@eneral 
Average, No. 6—Muarine Insurance, No. 11. 


To CUSTOMS ACTS. 
l da Ibrit ship—Canada—Customs Tariff 
Go 1897.—A foreign-built ship brought to 
eat comes under the head of ‘ goods im- 
Crist into Canada ” within the meaning of the 
ait oms Tariff Act 1897, and the imposition of a 
Wait upon such ship under the Act before regis- 
ie ee in Canada is not repugnant to the pro- 
1890 of the Imperial Merchant Shipping Act 
a (P. ©.) Algoma Central Railway Com- 
fe VER en g eee cen eA 431 
> 4 ed stores—Australian Customs Act 1901.—By 
oF jiustralian Customs Act 1901 (Act No. 6 
duti En ships bringing into Australian ports 
Hable articles carried as ships’ stores are not 


liable to pay duty on such stores if they are 
sealed up by a revenue officer on arrival at the 
first port in Australia, and not used until after 
the departure of the ship from her last port of 
departure in Australia. A penalty is imposed 
for entering any port in Australia with 
such seal broken. Where the seal had been 
broken, and the stores used, by order of the 
master of a ship during a voyage between two 
ports in NARA but on the high seas beyond 
the limit of Australian territorial jurisdiction. 
Held (affirming the judgment of the court be- 
low), that the master was liable to the penalty 
imposed by the Act. Such enactment is not 
ultra vires. (P. C.) P. and O. Steam Naviga- 
tion Company v. Hingston ocene 433 


DAMAGE. 
1. Damages—Anchor and chain—Action in rem.— 
A steamship slipped her anchor and put out to 
sea in order to avoid a collision with another 
steamship, which had negligently been allowed 
to drag her anchor and cause danger of colli- 
sion. Held, in an action in rem, that the 
plaintiffs were entitled to recover the value of 
the anchor and chain lost, and the coals and 
stores consumed in consequence of having to 
put to sea. (Adm. Div.) The Port Victoria ... 314 
2. Maritime lien—Collision—Harbour works— 
Admiralty Court Act 1861.—There is a maritime 
lien under sect. 7 of the Admiralty Court Act 
1861 for damage done by a ship to the works of 
a harbour authority, although they may be 
within the body of a county. (Adm. Div.) 
CM APOE OR aie eke eco, E 237 
3. Maritime lien—Salvage—Priorities.—A lien for 
damage done by a ship takes precedence of a 
prior lien for salvage, and an award for salvage 
cannot be recovered against the res to the detri- 
ment of a claimant in respect of subsequent 
damage. (Adm. Div.) The Veritas .............. 237 
4. Oyster fishery—Action in rem--Admiralty 
Court Act 1861.—An action in rem will lie under 
sect. 7 of the Admiralty Court Act 1861 for 
damage done by a ship to an oyster fishery. 
(Adm. Div.) The Swift icis iienereeiinnese 244 
5. Oyster fishery—Action in rem—Damages— 
Where a vessel! was no negligently navigated 
that in passing over an oyster bed, although 
due notice had been given of it, she took the 
ground and damaged the bed and oysters on it. 
Held, that the owners of the fishery were 
entitled in an action zn rem to recover damages 
for the injury to the bed and the oysters. 
(Adm. Div.) The Swift 0... 244 


See Collision, No. 9. 


DAMAGE TO CARGO. 


See Carriage of Goods, Nos. 16, 17, 26, 27, 28, 30— 
Practice, No, 5. 


DAMAGES. 

See Collision, Nos. 10 to 14, 20—-Damage, No. 1, 5— 
Mortgagor and Mortgagee, No. 3—Sale of Cargo, 
No. 2. 

DECK CARGO. 
See Marine Insurance, No. 11. 


DEFAULT ACTION. 


See Collision, No. 18—Mortgagor and Mortgagee, 
No. 7—Practice, No. 6 


DEMISE. 
See Charter-party, No. 5. 


DEMURRAGE. 
See Carriage of Goods, Nos. 6, 8, 9, 10 to 13, 18. 23, 32, 
33—Charter-party, Nos. 4, 6, 7, 8, 15, 17—Collision, 
Nos. 11, 12—Practice, No. 11. 
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DESERTION. 


See Seamen, Nos. 1, 2, 3. 


DISBURSEMENTS. 
See Master’s Wages and Disbursements. 


DISTRESS SIGNALS. 
See Salvage, No. 7. 


DISTRESSED SEAMEN. 
See Seamen, Nos. 4, 5, 6. 


DOCK CHARGES. 
See Marine Insurance, No. 12. 


DOCK COMPANY’S LIABILITIES. 
See Collision, Nos. 8, 15. 


DOCKMASTER. 
See Collision, Nos. 15, 37. 


ESTOPPEL. 
See Charter-party, No. 1. 


EVIDENCE. 


See Marine Insurance, No. 23Mortgagor and Mort- 
gagee, No. 1--Salvage, No. 6—Seamen, No. 4. 


EXCEPTED PERILS. 

See Carriage of Goods, Nos. 1, 6, 12, 14, 15, 16, 
17, 24, 26, 28, 30, 31, 32—Carriage of Passengera— 
ee pani No. 19—Marine Insurance, Nos. 13, 
14. 


FAIRWAY. 
See Collision, No. 50. 


FATAL ACCIDENTS ACTS 1846 and 1864. 
See Lord Campbell's Act. 


FIRE. 
See Carriage of Goods, Nos. 1, 12—General Average, 
Nos. 3, 7. 


FISHERIES ACT 1868. 
See Damage, Nos. 4, 5. 


FOG. 
See Collision, Nos. 24 to 31, 36, 43. 


FOREIGN JUDGMENT. 
See Colliston, No. 18. 


FOREIGN LAW. 

See Carriage of Goods, Nos. 5, 16, 17—Collision, No. 18 
—Compulsory Pilotage, No. 5—Marine Insurance, 
Nos. 13, 16, 17—Master’s Wages and Disbursements, 
Nos. 2, 3—Practice, No. 9 


FOREIGN SHIP. 

See Collision, No.’ 32—Customs Acts, No. 1—Lord 
Campbell's Act—Limitation of Liability, Nos. 1, 2 
—-Master’s Wages and Disbursements, Nos. 2, 3— 
Practice, No. 1—Seamen, No. 3. 


FREIGHT. 

See Carriage of Goods, Nos. 1, 19, 23—Charter-party, 
Nos. 1, 9, 11, 13, 16—Generul Average, Nos. 3, 4, 
6, 7—Marine Insurance, Nos. 14, 15, 16, 27—Mort- 
gagor and Mortgagee, Nos. 4, 5—Practice, No. 9. 


GENERAL AVERAGE. 


1. Contribution—Identity of shipowner and cargo 
owner.—The fact that the assured under a 
policy of marine insurance on cargo is owner 
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of the ship as well as owner of the cargo does 
not prevent him from iecovering under the 
policy from the underwriters on the cargo in 
respect of a general average loss, as a general 
average act does not depend on the considera- 
tion whether there can be any contribution or 
not as between the respective interests. The 
Brigella (69 L. T. Rep. 834; 7 Asp. Mar. Law 
Cas, 403; (1893) P. 189) disapproved. (Ct. of 
App.) Montgomery and Co, v. Indemnity 
Mutual Marine Assurance Company Limited 141, 


. Contribution—Identity of shipowner and cargo 


owner—Loss of mast.—A loss caused by the 
cutting away of the mast of a ship, which by 
the master’s orders is cut away for the safety 
of the whole adventure, but which at the time 
it is cut away is not hopelessly lost and might 
possibly be saved, is a general average sacri- 
fice for which underwriters of a policy on 
the cargo against perils of the seas are liable 
to contribute, and they are none the less liable 
because the assured are owners of both ship and 
carga (Ct. of App.) Montgomery and Co. v. 
Indemnity Mutual Marine Assurance Company 
Limited 
Freight—Fire—Contribution. -A cargo of coal, 
which was being carried on a voyage from C. to 
E., became heated during the voyage, and the 
master, for the safety of the ship, freight, and 
cargo, made for B. and put in there. The cargo 
was there unloaded, and was found tobe in such a 
state that it could not safely be carried to E. 
The cargo was thereupon sold, and the voyage 
was abandoned, the freight being thereby lost. 
Held (affirming the judgment of Bigham, J.), 
that there was no general average sacrifice of 
the freight which could give a right to general 
average contribution. (Ct. of App.) Iredale 
and another v. China Traders Insurance Com- 
pany, See aes. eee ee 
Freight —Siability to  contribution—Chartered 
voyage.—A ship was chartered to proceed from 
England to a foreign port and there load a 
return cargo for freight payable on delivery 
of the home cargo. The ship whilst on the out- 
ward voyage in ballast met with a misfortune 
which necessitated a general average sacrifice. 
She afterwards completed her voyage, and 
brought home the cargo for which her owners 
received the chartered freight. Held (affirming 
the decsion of Mathew, J.), that the chartered 
freight was liable to contribute to the general 
average sacrifice. Williams v, London Assurance 
Company (1 M. & S. 318) followed. (Ct. of 
App.) Carisbrook Steamship Company v. 
London and Provincial Marine and General In- 
surance Company Limited 


Negligence of crew—Right to contribution.— 
Where a charter-party or bill of lading under 
which goods are carried contains a clause ex- 
cepting liability for negligence of the servants 
of the shipowner, the shipowner is entitled 
to contribution from the owner of the goods 
for general average expenses although they 
have been occasioned through the negligence 
af the master. The Carron Park (63 L. T. 
Rep. 356; 6 Asp. Mar. Law Cas. 543; 15 P. 
Div. 203) approved. (Ct. of App.) Milburn and 
Co. v. Jamaica Fruit Importing and Trad- 
ing Company 
Time charter freight—Adjusters—Practice of.— 
By the uniform practice of average adjusters 
a loss of time charter freight is never alowed 
in general average. Such practice is not in 
conflict with legal principles, and is right. (Adm. 
Diy) Lhe ANY <7 OER Re CBRE cc E +2 08s 


Time charter freight—Fire—Detention of 
ship.—A fire occurred on board a vessel which 
wag under time charter, and in order to extin- 
guish it a sacrifice was incurred. Whilst the 
vessel was undergoing repairs the hire ceased 
under the terms of the charter-party. Held, 
that the shipowner was not entitled to any com- 


289 


1, 289 


119 


332 


122 


317 


MARITIME LAW CASES. 


ee... 


xxi 


SUBJECTS OF CASES. 


Se OCS 
PAGE 
pensation in general average for the delay 


Caused by the sacrifice. (Adm. Div.) The 
LEM TEMES S. SOME SN E Mins hs 317 


See Collision, No. 20-—Marine Insurance, Nos. 17, 30. 


GOVERNMENT STORES. 
See Salvage, No. 9. 


HARTER ACT. 
See Curriage of Goods, Nos. 16, 17. 


HEAT. 
See Curriuge of Goods, No. 14-- Generul Average, 
No. 3. 


' INCOME TAX. 

Steamship cumpuny—-Mode of assessment—Income 
Tax Act 1842..-The S. Steamship Company 
Owned the steamship B. and fifty-nine sixty- 
tourths of the steamship G., the remaining five 
8ixty-fourths being owned by other persons. 
Held, that the company was rightly assessed in 
Tespect of income tax by two assessments, one 
M respect of the stzamship B. and the other in 
respect of the steamship G., as the latter was 
än adventure carried on by them jointly with 
Other persons within the third rule, applying 
to both the first and second cases under sect. 100 
g the Income Tax Act 1842 (Ridley, J.) 

arrell (app.) v. Sunderland Steamship Com- 
Pany Limited (resps.) 


INJUNCTION. 
See Charter-party, No. 10. 


JETTISON. 
See Charter-party, No. 9. 


JOINT TORTFEASORS. 
See Collision, No. 10. 


x JURISDICTION. 
“ee Collision, No. 9— Lord Campbell's Act—-Practice, 
Nos. 1, 11. 


, KING’S SHIP. 
See Collision, Nos. 33, 45—Pructice, No. 7. 


LASCARS. 
See Seamen, No. 7. 


3 LAY DAYS. 
Sec Carriage of Goods, Nos. 9, 13—Charter-party, 
No. 7. 


LEX FORI. 


See Master's Wages and Disbursements, Nos. 2, 3. 


_ LIEN. 

—Shipwright’s bill—Where a 
rep ontract has been entered into to do certain 
sone Ta to a ship, the repairers have a posses- 

RA ten for the work they have done, although 
contr “ave not completed all the repairs they 

2 Ww acted todo. (Adm. Div.) The Tergeste ... 356 
allos * Maritime lien—Food For crew.—An 
in qouce Of money made to the crew of a vessel 
Visionamderation of their finding their own pro- 
maA 1S part of their wages, and they have a 
The te nen in respect of it (Adm. Div.) 

3. Wa o- fo SG ees, Riemann oleae eee 356 

retest O88essory lten—Shipwright’s  bill— 
i rorities —Tho maritime lien of the crew for 

of ahi ages takes priority of the possessory lien 

put int, ghts up to the time when the vessel is 

nto the hands of the shipwrights for re- 


1. Possessory lien. 


PAGE 
pairs, and the fact of the master and crew being 
on board the vessel while repairs are being done 
does not oust the possessory lien of the ship- 
wrights. (Adm. Div.) The Tergeste ............... 356 


See Carriage of Goods, Nos. 18, 19—Charter-party, 
No. 11—Damage, Nos. 2, 3—Sale of Cargo, No. 5. 


LIFEBOAT. 
See Salvage, Nos. 10, 12. 


LIGHTS. 
See Collision, Nos. 17, 21, 22, 34, 35, 40, 41, 42, 44, 46. 


LIGHTSHIP. 
See Collision, No. 13, 14. 


LIMITATION OF LIABILITY. 


1. Danish ship -- Crew space — Certificate of 
dtegistry.—Vhe owners of a Danish ship are not 
entitled in limiting their liability to deduct 
crew space from the gross tonnage, although 
the tonnage regulations of the Merchant Ship- 
ping Act 1894 have been adopted by Denmark, 
and according to the Danish certificate of 
registry the crew space is stated therein and it 
is proved that the dimensions of crew space 
have been cut up over the hatchway. To entitle 
a ship to such deduction it is necessary to prove 
that the certificate mentioned in the 3rd 
paragraph of the 6th schedule to the Merchant 
Shipping Act 1894 has been given by a surveyor 
of ships to the collector of customs, and such 
schedule only relates to British ships. (Adm. 
Diva) Peer Cathay DE a en met eee | ie aes 100 

2. French steamship—Double bottom—Board of 
Trade aurveyor.—iIn an action for limitation of 
liability by owners of a French steamship, the 
French certificate of registry supported by affi- 
davit giving the gross tonnage exclusive of 
double bottom, and the Order in Council of tho 
oth May 1873, extending the provisions of the 
Merchant Shipping Act Amendment Act 1862 
(25 & 26 Vict. c. 63) as to measurement to French 
vessels, were put in. A further affidavit was 
filed alleging that the double bottom for water 
ballast was not used for the purpose of carry- 
ing cargo, stores, or fuel. Held, that this was 
sufficient evidence, and that it was not necessary 
that the certificate of a Board of Trade sur- 
veyor under sect. 81 of the Merchant Shipping 
Act 1894 should be also adduced. (Adm. Div.) 
LRCMC OFGULET AR Yi reese anette coos cet ees O 506 


3. Lord Campbell’s Act—Life claims—Time for 
bringing in claims.—In an action cf limitation 
of hability, notwithstanding the provisions of 
sect. 3 of Lord Campbell’s Act (9 & 10 Vict. 
c. 60), the Court of Admiralty may, if it sees 
fit, under sect. 504 of the Merchant Shipping 
Act 1894 (57 & 58 Vict. c. 60), fix a time, less 
than that allowed by Lord Campbells Act, 
within which claims for loss of life shall be 
made against the fund in court. (Adm. Div.) 
Le ALMO Tir E a ARC oic oc PREP REE EERE ECE MERE tees 375 


4. “Tons burden’'—Gross tonnage—Regiater 
tonnage.—The words “ ships not exceeding 15 tons 
burden” in sect. 3, sub-sect. 1, of the Merchant 
-Shipping Act 1894 mean ships, the net register 
tonnage of which, ascertained according to the 
provisions of that Act, does not exceed 15 tons; 
hence an unregistered ship, the gross tonnage of 
which, ascertained according to the Act, exceeds 
15 tons, but whose net registered tonnage, ascer- 
tained for the purpose of registration according 
thereto, is less than 15 tons, is exempt from 
registration, and her owners are entitled to limit 
their liability calculated upon a tonnage so 
ascertained. (Ct. of App.) The Brunel ......... 10 


LONDON CORN TRADE ASSOCIATION. 
See Charter-party, No. 12 
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LORD CAMPBELL’ S ACT. 
Collision—Foreign ship—Foreign seaman—Juris- 
diction.—The provisions of the Fatal Accidents 
Acts 1846 and 1864 apply to a case wuere the 
person in respect of whose death damages are 
sought to be recovered in an English court 
against the owner of a British ship is an alien, 
and is at the time of the negligent act which 
caused his death on board a foreign ship on the 
high seas; and therefore a foreigner, the widow 
of a foreign seaman killed on the high seas 
while on board a foreign ship by a collision 
with a British ship caused by the negli- 
gent navigation of the British ship, can 
maintain an action in England under these 
Acts against the English shipowner for the 
negligence of his servante in causing the death. 
(K. B. Div.) Davidsson v. Hill and others ... 


See Limitation of Liability, No. 3. 


LOSS OF MARKET. 
See Carriage of Goods, No. 20. 


LUMP FREIGHT. 
See Marine Insurance, No. 14. 


MANCHESTER SHIP CANAL. 
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See Collision, Nos. 6, 7, 36—Sale of Cargo, No. 1. 


MARINE INSURANCE. 


1l. Carriage of goods — Negligence — Loss of 
cargo.—Where goods were loaded on a barge 
under a contract of carriage by which the 
barge owners were not to be liable for “any 
loss or damage to goods which can 
covered by insurance,” and through the negli- 
gence of the barge owner’s servants the barge 
was sunk and the oil lost, it was held that the 
clause did not relieve the carriers from the 
obligation of using reasonable care and skill, 
and that they were liable for the negligence 
of their servants. (Walton, J.) Price and Co. 
v. Union Lighterage Company 

2. Coul—Supply of—Commencement of voyage— 
Negligence of master.—Where a steamship com- 
mences a stage of her voyage with a deticiency 
of coal owing to the negligence of the master, 
any loss to the assured resulting from such 
deticiency is not covered by a clause in the 
policy that the insurance ıs “fto cover joss 
through the negligence of master mariners, 
engingers, or pilots,’ and hence the shipowner 
cannot recover such loss, he having broken his 
warranty of seaworthiness. (Ct. of App.) 
Greenock Steamship Company v. Maritime in- 
surance Company Limited luisse j 


3. Coal—Supply of—Premium.—A lose caused by 
a steamship commencing a stage of the voyage 
with a deficiency of coal is covered by a clause, 
“ Held covered in case of any breach of war- 
ranty . . . at a premium to be hereafter 
arranged,” but where the loss has occurred 
before the breach of warranty is discovered 
the premium to be arranged will be at least as 
great as the loss and so the insured can recover 
nothing under the clause. (Bigham J.) 
Greenock Steamship Company v. Maritime In- 
surance Company 

4. Coal —Unseaworthiness — Commencement of 
voyage.—A steamship on commencing & voyage 
is primé facie unseaworthy if she has not suth- 
cient coal on board then to complete the 
voyage, but where the voyage is made in 
stages she is seaworthy if she has suffi- 
cient coal on board on commencing each 
stage to enable her to complete that stage. 
(Bigham, J.) Greenock Steamship Company v. 
Maritime Insurance Company Limited 


5. “Collision ”—Meaning of.—By a policy of 
marine insurance on certain tugs, the assured 
was protected against damage to any of the in- 
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sured tugs “owing to actual collision between 
any such tug and any vessel, bridge, wharf, 
mooring pier, or similar structure.” One of 
the insured tugs struck against an anchor in 
the bed of a river and was damaged. The 
anchor was attached by some twenty or thirty 
fathoms of chain to the bows of a schooner, 
the after part of which was lying on the bank 
of the river. Held, that the anchor so attached 
to the schooner was a part of the schooner, and 
that collision with the anchor was a collision 
between the tug and a “vessel” within the 
meaning of the policy, and that the assured 
was therefore entitled to recover under the 
policy for the damage to the tug. (Q. B. Div.) 
Re an Arbitration between Margetts and Ocean 
Accident and Guarantee Corporation Limited... 


6. Concealment--Material facts—-Lloyd’s agents.-— 


The knowledge of Lloyd’s agents cannot be 
taken to be the knowledge of an individual 


member of Lloyd’s, so as to necessarily make 


void a policy of marine insurance on the ground 
of concealment of facte, where such individual 
member has no actual knowledge in: fact. 
(Bruce, J.) Wilson and others v. Salamandra 
Assurance Company of St. Petersburg 


7. Constructive total loss.—-Abandonment—Rein- 


surance—Salvage.—Where underwriters rein- 
sured a ship against total and (or) constructive 
total loss with an undertaking “to pay as may 
be paid” on the original policy and the policy 
of reinsurance contained a suing and labouring 
clause, but excluded salvage charges, then, in 
the event of the ship experiencing a disaster 
during the insured voyage which would have 
justified the owners in giving notice to the 
original insurers of abandonment, the rein- 
surers will not be liable, either as for a con- 
structive total loss or under the suing and 
labouring clause, for money paid by the original 
insurers ın respect of the cost of bringing the 
ship to port and of repairs, though such money 
amounts to 100 per cent. on the insured value 
of the ship, if in fact the owners gave no notice 
of abandonment. (Bigham, J.) Western As- 
surance Company of Toronto v. Poole 
8. Constructive total loss—Cost of repaira—Value 
of wreck.—By a policy of marine insurance on 
a ship the ship was valued at 23,000/., and it 
was provided that that sum should be taken as 
the repaired value in ascertaining whether the 
vessel was a constructive total loss. The ship 
afterwards ran ashore, but, being temporarily 
repaired, was brought back to England. The 
cost of repairs, if the ship had been reinstated, 
would have been 22,5002. Held, that she was 
not a constructive total loss and that in decid- 
ing whether or not there had been a construc- 
tive total loss, the value of the damaged vessel 
as she lay on the rocks ought not to be added 
to the cost of reinstating her. Dictum in 
Young v. T'uring (2 M. & G. 593) disapproved. 
(Ct. of App.) Angel v. Merchants’ Marine In- 
surance Company Limited 
9. Constructive total loss—Valued policy—Cost of 
Repairs—Institute Time Cluuses.—A ship was 
insured against all risks in æ valued policy of 
16,0007. The policy contained the Institute 
Time Clauses, one of which is “The insured 
value shall be taken as the repaired value in 
ascertaining whether the vessel is a construc- 
tive total loss.’ The underwriter reinsured, 
but only against a total loss, and in the policy 
of reinsurance this clause was struck out. The 
ship was stranded, and the owners abandoned her 
as a constructive total loss, selling her for 60002. 
to a buyer who raised and repaired her. On 
the evidence it appeared that, while she was 
an ordinary constructive total loss, vet she 
might have beon repaired at less cost than her 
assured value. Held, that under these circum- 
stances the underwriter was not entitled to 
recover on the policy of reinsurance as for & 
total loss. (Bigham, J.) Marten and others v. 
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Steamship Owners 


Leas Underwriting Association 
Limited 


(H. of 
Ruabon Steamship Company v. London 
Ce a ne eee 


ll. Deck _cargo—Iniand voyage—Custom.—The 
rule which exempts underwriters from liability 
for the loss of deck cargo under an ordinary 
policy on goods for a voyage by sea where 
there is no well-known usage to carry such 
cargo on deck does not apply to inland voyages 
Dy canal or river contemplated by the policy, 
Où which voyages it has been the usage and 
practice to carry cargo on deck; and conse- 
quently, if in such a case the goods stowed on 
deck be damaged or lost by perils insured 
against in the policy, the underwriters will be 
lable for the loss. (Walton, J.) Apollinaris 
“Ompany Limited v. Nord Deutsche Insurance 

ompany 


12. Dock dues—A pportionment of—Lloyd’s Clas- 
tification.—In the course of a voyage covered 
' a policy of marine insurance a ship sus- 
tained damage by a peril insured against, and 

d to go into a dry dock for repairs. While 
she was in dock the owners took advantage of 

Opportunity to have her surveyed for re- 
Classification at Lloyd’s, though the time for 
Such survey was not yet due. The survey did 
or Cause the ship to be detained in the dock 
Or any time beyond what was necessary for 
Completing the repairs. Held (reversing the 
Judgment of the court below), that the under- 
Writers were liable for the whole of the ex- 
pe of getting the ship into and out of 
wg and for the dock dues, and that there 
“ould be no apportionment between them and 
Ce Owners. (H. of L.) Ruabon Steamship 
ompany v. London Assurance 


13. Foreign law—Restraint of princes.—A muni- 
Be law of a country forbidding the importa- 
ton of diseased cattle is a “restraint of princes 


p: people” in a policy of marine in- 
urance, but a warranty against ‘capture, 
šeizure or detention” relieves the under- 


ght—Bill of lading and charter-party— 
‘a of the eea.—A ship was chartered for a 
donned voyage for a lump freight, payable on 


erila 


very of the cargo. T 


vided charter-party pro- 


iis that the master should sign bills of lad- 
morte any rate of freight which the charterers 
on ght Tequire, but not under chartered rates, 
ee erence to be settled in cash or signing 
view of lading. There was also a clause pro- 
esti for the cesser of the charterers’ liability 
apon shipment of the cargo provided that the 
cargo was worth freight, dead freight, and 
the arrage on arrival at the port of discharge, 
casa essel to have a lien thereon for the re- 
= ery of all freight, dead freight, and demur- 
ha The owners insured the lump freight 

Chartered or ag if chartered, as valued, on 
shine, Or not on board.” A full cargo was 
thw Ped, but, owing to the loss of part of it on 
ine 228 by perils of the sea, the bill of lad- 
Rp freight at tha port of discharge was not 
ar to the chartered freight, though the 
fue was worth more than the chartered 
ge g% The bills of lading preserved no 
a neral lien on the cargo. In an action 
dea the underwriters on the policy to re- 
Trae the difference between the bill of lading 
(ape t and the chartered freight. Held 
thar its the judgment of the court below), 
terag ay “ere not liable, as the loss of char- 
Donte Sa had been caused not through 
in ya the sea, but by the plaintiffs so frara- 

g the bill of lading as not to give themselves 
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a lien over the whole cargo for the chartered 
freight. (H. of L.) Williams and others v. 
Canton Insurance Office 


15. Freight—Rejfrigerating machinery—Commer- 


cial impossibility.—A policy on freight of frozen 
meat contained the clause, “ Chartered freights 
and freights are warranted free from any claim 
consequent on loss of time.” Before the vessel 
loaded the meat, a fire destroyed her re- 
frigerating machinery, so that she could 
not carry frozen meat. It was necessary 
to bring the materials to repair the 
machinery from England to Australia, where 
the fire occurred, which would have in- 
volved great delay. Held, that, as this would 
have rendered the earning the freight commer- 
cially impossible, this was a loss “ consequent 
on loss of time” within the words of tho 
policy, and therefore the underwriters were not 
liable for loss of freight. (Mathew, J.) Turn- 
bull, Martin, and Co. v. Hull Underwriters’ 
GENCE TNE ATT empatinS a REO Nl 
16. Freight—Salvage of cargo—Italian law— 
Total loss.—The plaintiffs advanced money for 
ship’s disbursements to the captain of an 
Italian ship, who gave them a note by which 
he promised to repay the amount advanced ten 
days after the arrival of the ship at the port of 
destination, and he thereby pledged the vessel 
and freight, and directed the consignees at the 
port of destination to pay the amount from the 
freight received. The plaintiffs then effected 
am insurance against perils of the sea of the 
advances so made, by a policy warranted free 
of all average. By perils of the sea the ship 
became a constructive total loss on the voyage, 
and so never arrived at the port of destination. 
But part of the cargo being salved, freight 
became payable on it by Italian law, and was 
in fact paid. In an action by the plaintiffs 
against the underwriters as for a total loss: 
Held (affirming the decision of Bigham, J.), 
that, by reason of payment of part of the 
freight, there was no total loss, and the 
plaintiffs were therefore not entitled to recover 


upon the policy. (Ct. of App.) Price and 
another v. Maritime Insurance Company 
LOTS TICE gh BENE IL SOLER: PE SRA SR ER 
17. General Average — Belgian law — Charter- 


party.—By a. policy of insurance effected by the 
plaintiff on his ship with the defendants, who 
were underwriters, it was provided: ‘ General 
average payable according to foreign statement 
if so made up.’ The ship being chartered to 
third persons for carriage of timber, it waa 
provided by the charter-party that the ship 
might carry a deck load of timber, and that 
“In case of average jettison of deck 
cargo (and the freight thereon) for the common 
safety shall be allowable as general average.” 
In the course of a voyage to Antwerp it became 
necessary for the common safety to jettison 
part of the deck cargo; and, upon the average 
statement being made up there, this waa in- 
cluded in general average. Apart from any 
special provision in the charter-party, the 
jettison of deck cargo and the freight thereon 
would not by Belgian law be the subject of 
general average; but that law recognises any 
special provision as to what shall be the sub- 
ject of general average. Held, that as the 
statement had in fact been made up at 
Antwerp, the proper place for making it up, 
and the charter-party imported no terms of a 
special and unusual character such as could 
not reasonably have been contemplated by the 
parties to the policy of insurance, the defen- 
dants were bound by the statement, and were 
therefore liable to indemnify the plaintiff 
against the contribution that had to be made 
up by the ship in general average relating to 
the loss on the jettison of the deck cargo. (Ct. 
of App.) De Hart v. Compania Anonima de 
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19. Illegality — Pleading — Practice. — Where a 
policy is illegal by statute, the court will not 
enforce such policy, although the illegality has 
not been pleaded. (Kennedy, J.) Gedg2z and 
others v. Royal Exchange Assurance 


19. Mutual Insurance—Member—Principal and 
agent—Insurable interest.—The defendants who 
were the owners of a certain ship, authorised 
their agent to insure, and the agent did insure 
the ship by an ordinary Lloyd’s policy in the 
plaintiff association, the object of which associa- 
tion was the mutual insurance “of ships which 
the members might be authorised to insure in 
their own names,” and a ‘‘member”’ was 
defined to be “any person who, on behalf of 
himself or any other person, insures any ship 
in the association.” By so entering the ship 
the agent became a “ member,’ and was per- 
sonally responsible to the association for the 
payment of the contributions and premiums 
due in respect of the insurance. In practice 
these contributions were collected from the 
members, that is, from those who entered ships 
in the club, and the members then got the 
money from their principals, and a committee 
were empowered to assess members rateably to 
provide a fund to meet losses. The policy, the 
memorandum and articles of association and 
the rules, which together farmed the contract 
of imsurance, contained no express provision 
either that the defendants should be liable for 
the contributions and premiume, or that they 
should be relieved from such liability. The 
defendants’ agent became insolvent, and un- 
able to pay the contributions and premiums, 
and the association brought an action to re- 
cover the same from the defendants as owners 
of the ship. Held, that as the defendants 
alone had an insurable interest as owners of 
the ship, and as it was for their benefit the in- 
surance was effected, they, as well as their 
agent, were liable to pay the contributions and 
premiums unless they could show that their 
contract in unmistakable terms relieved them 
from such liability, which the contract 
in this case did not do. (Bigham, J.) 
British Marine Mutual Insurance Association 
Limited v. Jenkins and others 


20. Removal of wreck—Collision—Liability of 
underwriters.—By a policy of marine insurance 
the underwriters agreed that, if the ship assur 
came into collision with any other ship and the 
assured in consequence thereof was bound to 
pay any sum “in respect of injury to such other 
ship or vesel itself, or to the goods or effects 
on board thereof, or for loss of freight then 
being earned by such other ship or vessel,” 
they would Bey to the assured a proportion of 
such sum. he ship assured ran into and sank 
another ship in the Tees. The owner of the 
wreck was compelled to pay to the harbour 
authorities the expenses of removing the wreck, 
and he recovered the amount from the owner 
of the ship assured. Held, that the sum paid 
by the assured in respect of the removal! of the 
wreck of the other ship was not a sum paid by 
him “in respect of injury to such other ship or 
vessel itself,” within the meaning of the gloss 
(Ct. of App. reversing Mathew, J.) Burger v. 
Indemnity Mutual Marine Assurance Company 
Limited 


21. Seaworthiness—Cargo of cattle—Lloyd’s sur- 
veyor.—In a policy on a cargo the implied 
warranty of seaworthiness is not excluded by a 
provision that “fittings and conditions of the 
cattle to be approved by Lloyd’s agents’ sur- 
veyor,” and if in fact the ship is unseaworthy 
the underwritera are not kapi (Bigham, J.) 
Sleigh v. Tyser souseseesssesserrerrsereerrreressneesersees 


22. Seaworthiness—Cargo of cattle—Ventilation— 
Cattlemen.—-Insufficient ventilation and an in- 
sufficient supply of cattlemen constitute & 
breach of the implied condition of seaworthi- 


57 
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26. Suing and 


27. Time policy—Breakdown 
Freight.—Where shipowners effected a time’ 


PAGE 


ness of a cargo of cattle. 
v. Tyser 


(Bigham, J.) Sleigh 


23. Seaworthiness—Total loss—Onus of proof.— 


Where a ship is lost shortly after leaving port 
without any known cause sufficient to account 
for the catastrophe, there is a presumption in 
favour of unseaworthiness, but such presump- 
tion may be rebutted by evidence as to the 
actual condition of the ship at the time of 
sailing. (P. C.) Ajum, Goolam, Hossen, and 
Co. v. Union Marine Insurance Company 


24. Stamp Act—Time policy.—A ship was insured 


for twelve months by a policy which contained 
a clause providing that, should the vessel be at 
sea or abroad on the expiration of the policy, 
she should be held covered ‘until arrival at 
her port of final destination in the United 
Kingdom, or on the continent of Europe, at a 
pro rata daily premium to the within.” After 
the expiration of the twelve months the ship 
was abroad, and was lost on her homeward 
voyage. Held, affirming the decision of Big- 
ham, J., reported 85 L. T. Rep. 241; 9 Asp. 
Mar. Law Cas. 233; (1901) 2 K. B. 567, that 
the policy was a contract for a timo exceeding 
twelve months, and was invalid under sect. 93, 
sub-sect. 3, of the Stamp Act 1891. (Ct. of 
App.) Royal Exchange Assurance Corpora- 
tion v. Sjoforsakrings Aktiebolaget Vega 


25. Stamp Act—Time policy.—An action upon a 


policy for twelve months containing the con- 
tinuation clause “‘ should the vessel be at sea 
or abroad on the expiration of this policy it is 
agreed to hold her covered until arrival at her 
port of final destination in the United King- 
dom or on the Continent of Europe at a pro 
rata daily premium ” in respect of damage sus- 
tained after the expiration of the twelve 
months cannot be maintained as the policy is 
one entire contract for a period exceeding 
twelve months, and therefore invalid by reason 
of sect. 93, sub-sect. 3 of the Stamp Act 1891. 
(Bigham, J.) Royal Exchange Assurance Cor- 
poration v. Sjéforsakrings Aktiebolaget Vega... 


labouring clause—Negligence— 
Contract of indemnity—Shipowners who 
had entered into a contract of affreight- 
ment which contained no negligence clause 
exempting them from liability for loss 
arising through the negligence of their 
servants, effected with an underwriter a policy 
of insurance on their ship to cover their 
liability of any kind to the owners of the cargo 
up to a certain specified amount owing to the 
omission of the negligence clause in the con- 
tract. The policy was an ordinary printed 
form of Lloyd’s policy, and contained a suing 
and labouring clause entitling the assured to 
sue and labour for the defence and recovery 
of the goods and ship. During the insured 
voyage the vessel stranded owing to the negli- 
gence of the shipowners’ servants and part of 
the cargo was lost, and the shipowners became 
liable in respect thereof. The shipowners in- 
curred expenses in saving the cargo which was 
seyed and in trying to save the cargo which 
was lost, and in attempting to tow the vessel 
off the rocks; and they sought to recover these 
expenses from the underwriter, not as a direct 
loss under the policy, but under the suing and 
labouring clause in the policy as being suing 
and labouring expenses. Held, that the policy 
was not a policy on goods and that the suing 
and labouring clause in the policy had no appli- 
cation to the subject-matter of the insurance, 
and did not form any part of the insurance, 
and that therefore the shipowners could not 
recover under that clause the expenses so in- 
curred by them. (Ct. of App. affirming 
Walton, J.) Cunard Steamship Company 
Limited v. Marten 34 
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policy upon “chartered or hire money ”’ 
to “cover loss of hire money” caused 
by (inter alia) want of repairs or breakdown of 
machinery, and under the provisions of a 
Government charter-party the Admiralty dis 
charged the chartered vessel from their service 
n consequence of it being discovered that 
Some of her propeller blades were cracked, it 
was held in an action on the policy that the 
chartered or hire money” in the policy 
meant “hire money” in the nature of freight 
Payable under a contract; that the loss of such 
ire to the shipowners was caused by the exer- 
cise af the option which the Admiralty had 
peer the charter-party to discharge the vessel 
Tom their service, and not by the want of 
Tepair, breakdown of machinery, or other 
perils insured against under the policy, and 
nat there was therefore no loss under the 
policy, for which the shipowners were entitled 
ta recover. (Walton, J.) Manchester Liners 
Limited vy. British and Foreign Marine In- 
Surance Company Limited 
. Lime policy--Perils of the sea—Grain trade.— 
Where a ship employed in the grain trado 
Carried separation aloe and damage mats, and 
Such cloths and mats were lost by perils of the 
“ea on a voyage during which they were not in 
use, it was held that a time policy upon the ship 
re her furnituro covered such loss. (Ct. of 
Es PP.) Hogarth and Co. v. Walker 
ine otal loss—Ship—Wagering.—A policy of 
os Urance agreeing to pay a total loss in the 
anaes of a ship not arriving at a port by a 
sattain date is a policy “on a ship” within 
er hen 2, c 37. (Kennedy, J.) Gedge and 
“ere v, Royal Exchange Assurance 


‘Sestued policy — Total loss —- Proportions— 
vai tage.—Where a ship is insured for an agreed 
®lue by a valued policy of insurance, and a 
avera] average loss is sustained, or a salvage 
Eea is paid by the owners, based upon a 
uo larger than the value in the policy, 
eni underwriters are only liable for the 
in Portion of the loss which the value 
and e policy bears to the true value, 
id not for the whole loss. (H. of L. affirming 
œE App.) Balmoral Steamship Company v. 
:139, 254, 


28 


anch Certain port until she had “moored at 
` or in good safety,” and “for thirty days 
Har after arrival however employed.” 
ey egg the judgment of Bigham, J.), 
mear he wo “thirty days” in the policy 
fiaa thirty consecutive periods of twenty- 
of the urs commencing from the precise time 
modrega at which the veseel arrived and was 
Royal in safety. (Ct. of App.) Cornfaot v. 

uel Exchange Assurance Corporation ..418, 


© General Average, Nos. 1, 2—Practice, No. 
Sale of Cargo, No. 4. 


MARITIME LIEN. 
See Damage, Nos. 2, 3—Lien, Nos. 2, 3. 
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` MASTER'S WAGES AND DISBURSEMENTS. 


d. 5 
a of ezchange—Dishonour—Notice of.—A 
her arrived at Colombo in want of coal, and 
The master needed cash for disbursements. 
A were supplied and the money was 
rew ced by the ship's brokers, and the master 
ship = bill on the managing owners of the 
ee the amount of the coal bill and the 
worda à The bill, which contained the 
Of coal ana 4: value received on 300 tons 
With o and disbursements and place the same 
and ©! Without advice to account of coals 
. , “€cessary disbursements to my vessel 
freich: tor which I hold my vessel, owners, and 
~ * responsible” was accepted, and was 


3. Priorities — Mortgage — Foreign 
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dishonoured on maturity. The plaintiffs (the 
holders of the bill) knew of the dishonour on 
the 18th April, and on the same day were told 
that the vessel was in the Tyne. ing un- 
certaim of the whereabouts of tha vessel, they 
made further inquiries, but, getting no further 
information, they sent notice of dishonour to 
the master as drawer of the bill on the 
21st April. The notice reached the master on 
the 23rd April. Held, that the captain was 
personally Jiable on the bill, and that the form 
in which it was drawn did not give the holder 
a right only against the ship, her owners, and 
freight. Held, further, that though under 
ordinary circumstances the notice of dis- 
honour. which wag given would have keen too 
late, yet the delay was to be excused, as it was 
caused by circumstances beyond the plaintiffs’ 
control, and not imputable to their default, 
misconduct, or negligence. (Adm. Div.) The 
Elmville; Ceylon Coaling Company Limited v. 
GOOURICT ae aa ck ss ones. See Reus Sawa ae ee 
2. Priorities—Foreign ship—Lex fori.—Sect. 167 
of the Merchant Shipping Act 1894 (57 & 
58 Vict. c. 60) applies to all vessels, British 
and foreign, and gives the master of a foreign 
ship the same rights and remedies as the master 
of a British ship. Z'he Milford (31 L. T. Rep. 
O. S. 42; Swa. 362) followed. (Adm. Div.) 
Them Tag may Ben. eects MaMa eas Meise 
ship —Lex 
fori.—In an action in rem by the master of a 
foreign ship for wages and disbursements the 
question eL, priorities as between himself and 
a mortgagee is one of remedy, and is therefore 
to be determined by the lex fori. (Adm. Div.) 
LRE Ra GUA A. 2 E E E a O aaa 


MATERIAL FACTS. 


Seo Carriage of Goodin No, 24—Marine Insurance, 


a. 


MEASURE OF DAMAGES. 
Contract—Breach of—Liability for law cosis.-- 
The plaintiffs having undertaken the repairs 
of a steamship for the owners, employed the 
defendants, an engineering company, to con- 
struct a new crank shaft. The defendants 
agreed to do so, upon the terms of their not 
being responsible for failure of material or 
workmanship beyond the replacement of faulty 
work supplied by them. In an action by the 
plaintiffs against the shipowners to recover the 
price of the shaft which had been supplied by 
the defendants, the shipowners counter-claimed 
for damages for breach of contract in conse- 
quence of the shaft having broken down on a 
voyage. The plaintiffs, after communicating 
with the defendants, who thereupon repudiated 
all responsibility, defended the counter-claim. 
The shipowners succeeded on their counter- 
claim, the shaft being found to have been of 
faulty workmanship. In an action by the 
plaintiffs to recover from the defendants the 
cost of the shipowners’ counter-claim, as 
damages resulting from the defendants’ breach 
of contract: Held, that the terms on which the 
defendants had supplied the shaft did not 
relieve them from paying these costs; and that 
the plaintiffs were entitled to recover the costs 
of the counter-claim except so far as they were 
increased by any issue other than the faultiness 
of the material or workmanship of the shaft. 
(Ct. of App.) Prince of Wales Dry Dock 
Company (Swansea) Limited v. Fownes Forge 
and Engineering Company Limited 


See Carriage of Goods, No. 20—Damage, Nos. 1, 
Sale of Carge, No. 2. 


MERSEY DOCK ACTS. 
See Currtage of Goods 
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MERSEY NAVIGATION RULES. 
See Collision, No. 16, 37. 


MORTGAGOR AND MORTGAGEE. 

1l. Accounts—E vidence—Entries against intercst.— 
In taking accounts between a mortgagor and a 
deceased mortgagee of a barge, an account 
book kept by the latter in his own handwriting 
containing entries of payments made to him by 
the mortgagor as well as disbursements made 

him on account of the barge is admissible on 
behalf of the mortgagee’s executors in evidence 
as containing entries against interest. (Adm. 
Div) Zhe Swiftsureen N 

2. Bankruptey—Notice of—Receiving order.— 
Where a mortgage is granted on a ship after 
the mortgagor has committed an. act of bank- 
ruptcy, in respect of which he is subsequently 
adjudicated a bankrupt, the mortgage 1s pro- 
tected by sect. 49 of the Bankruptcy Act if the 
mortgagee had no notice of the act of bank- 
ruptcy at the date of the mortgage, not- 
withstanding the fact that the ship remains in 
the possession of the mortgagor up to the date 
of the receiving order. Lyon v. Weldon 
(1824, 2 Bing. 334) followed. (Adm. Div.) The 
Rúby ie ile detest cet atiecen CARER GORE A EE: f- 

3. Charterer — Taking possession — Damages— 

Liability of mortgagee.—Where the mortgagor 

of a vessel entered into a charter or agree- 

ment for the use of the vessel with a third 
party (the plaintiff) whereby the plaintiff was 
to have possession of the ship for about six 
weeks, and was to run her on specified voyages 
between places in the United Kingdom and 
was to finance the vessel, being granted the 
highest charge and lien on the vessel the 
mortgagor could grant to secure any sums he 
might so disburse: Held, that such a charter 
or agreement did not impair the value of the 
mortgagee’s security, and that the latter was 
liable in damages to the plaintiff, the charterer, 
for taking possession of the vessel under his 
mortgage after default had been made by the 

mortgagor. (Ct. of App. affirming Adm. Div.) 

The Heather Bell 192, 

. Freight — Assignee -- Taking possession.—A 

mortgagee of a ship, on taking possession of 

the ship under the mortgage, does not become 
entitled as against an assignee of the freight to 
receive freight which is due and payable to the 
shipowner before the mortgagee takes possession, 
but which is unpaid at the time when the mort- 

gagee so takes possession. (Walton, J.) 

Shillito v. Biggart and another no.a 

Freight—Right of mortgagee.—K. was 

mortgagee of certain shares in two ships. 

profits were received by Messrs. B., A., and 

Co., who made periodical distributions, once a 

year in March, amongst the persons entitled. 

E. gave notice in November of the mortgage. 

Held (affirming the decision of Wright, J.), that 

E. was only entitled to the freight earned and 

received by Messrs. B., A., and Co. after the 

notice, and that before that date the mort- 
gagor was entitled to it. (Ct. of App.) Essarts 

Vin VV engl te co tects: cess vali ats. veo cosines e <a A 

. Possession—Wages—Liability of charterer.— 

Where a mortgagee wrongly took possession 

of the mortgaged ship as against the charterer, 

and paid wages then due to the crew from the 
charterer, it was held that, in the circumstances, 
the charterer was liable to the mortgagee for 
the wages so paid. (Ct. of App.) The Heather 

Bell., (RO 8 Ariako Ee I ` 

7. Practice—Necessaries—Foreign proceedings.— 
The plaintiffs, as mortgagees of the steamship 
M., on default being made, took possession of 
her, and chartered her for a voyage to a French 
port. On her arrival the defendants, who were 
British subjects, arrested the ship in respect 
of necessaries which they had supplied, and 
attached the freight, which was payable by 


> 


= 


[ea] 


65 


146 


206 


396 


363 


2, 206 


PAGE 
certain French consignees. They also made 
executory in France a judgment obtained by 
default in the King’s Bench Division against 
the mortgagors in England in respect of the 
same debt. The plaintiffs intervened in the 
proceedings instituted in France, and, for the 
purpose of assisting their case in the French 
courts, brought an action against the defen- 
dants claiming under Order XXV., r. 5, a judg- 
ment declaratory of the validity of the mort- 
gage, and the rights of the mortgagees in 
possession to ship and freight. Held, that 
they were entitled to the judgment asked for, 
subject to certain modifications. (Adm. Div.) 
The Manar; Northern Trust Limited v. 
Sizachan t Brothers Me. 2 IN A eee 


See Masters Wages and Disbursements, No. 3— 
Practice, No. 9. 
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MUTUAL INSURANCE. 
See Marine Insurance, No. 19—Sulvage, No. 11. 


NARROW CHANNEL. 
See Collision, No. 38. 


NAVAL REVIEW. 
Sce Charter-party, Nos. 13, 14. 


NECESSARIES. 


Mortgagor and pid are No. 7—Practice, 
o. 9. 


Seo 


NEGLIGENCE. 
See Curriage of Goods, Nos, 14, 15 -Charter-party, 
No. 19—General Average, No, 5— Murine Insurance, 
Nos. 1, 2, 26--Salvage, Nos. 15, 16. 


“NOT UNDER COMMAND.” 
See Collision, Nos. 40, 41. 


OYSTERS. 
See Damage, Nos. 4, 5. 


PASSENGERS. 
See Carriage of Passengers. 


PASSENGERS’ LUGGAGE. 
See Carriage of Passengers. 


PECUNIARY LOSS. 
See Collision, Nos. 13, 14. 


PERILS OF THE SEA. 
Sce Carriage of Goods, Nos. 15, 16, 17, 26, 27— 


Marine Insurance, Nos. 14, 28 


PILOT. 


See Collision, Nos. 2 to 7—-Compulsory Pilotage— 
Salvage, No. 13. 


PILOTAGE CERTIFICATE. 
See Collision, No. 2—Compulaory Pilotage, No. 2. 


POSTMASTER-GENERAL. 
See Builor and Batlee—Collision, No. 1. 


POSSESSORY LIEN. 
See Lien, Nos. 1, 3. 


PRACTICE. 

1. Collision—Foreign ship—Tug and = tow— 
“ Proper parties’’--Service out of jurisdic- 
tion.—A_ collision occurred outside territorial 
waters between a British steamship and a 
French barque, which at the time was in tow 
of a British tug. An action was commenced in 
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Personam by the owners of the steamship 
against the owners of the tug and the owners of 
the barque in tow of her. Held, that the 
Owners of the French vessel were “proper 
parties ” within the meaning of Order XI., r. 1 
iv), and that leave was properly given to issue 
a concurrent writ and to serve notice of it out 
öf the jurisdiction. (Adm. Div.) Zhe Duc 
ENE tee en ae eee 


“Commercial cause ”- -A ppeal.-—If a judge 
directs a cause, which is not in fact a “ com- 
mercial] cause,” to be entered in the commer- 
cal list, an appeal will lie to the Court of 
Appeal. (Ct. of App.) Sea Insurance Com- 
PIENET Spe O1 Ta E eae) S.C eeee 
Cosls—Exercise of discretion—A ppeal.—At the 
trial of the action without a jury Bigham, J. 
Bave judgment for the defendants, but, because 
the defendants had refused to let him act as 
arbitrator to say what he considered ought to 
e done in the matter, he ordered that each of 
the parties should bear their own costs. Held 
(reversing the order of Bigham, J.), that there 
Were no materials before him on which he had 
Power to exercise any discretion with regard 
to depriving the defendants of their right to 
costs. (Ct. of App.) Civil Service Co-operative 
Society Limited v. General Steam Navigation 
Ompany 
‘ County Court action—High Court action—Con- 
solidation—Costs—Conduct of action.—Where 
an Admiralty action is commenced in the 
Vounty Court and a cross-action is brought 
in the High Court in respect of the 
Same matter, and an order is made trans- 
ferring the County Court action and 
Consolidating the two actions, the original 
Plaintiffs in the High Court action will have 
the conduct of the cansolidated action, unless 
> appears that there was a clear priority of 
wee in commencing the County Court action. 
Vhere proceedings are commenced practically 
tmultancously the High Court action will be 
petoa as the principal cause. (Adm. Div.) 

tar antim cee T E A ee E 
Damage to cargo—Parties--Form of writ.-— 
rder XLVIII.a, r. 1, allows any two or more 
persons claiming as co-partners to sue in the 
aunts of the respective firms, if any, of which 
a. persons were co-partners at the time of 
i € accruing of the cause of action. A plaintiff 
Ssued a writ in an action in rem for damage 
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® fresh 
the rder LXX., r. 2, from taking advantage of 
(Adm. Div.) The Assunta ... 
“i action—Specially indorsed writ— 
Ding ent.—The practice of the Admiralty 
ogee as to the procedure in default actions 
ie Order XIII., r, 3, is the same as in other 
ie “ons. Where, therefore, the plaintiffs 
An 8 specially indorsed writ in an action 
theoereonam in the Admiralty Division: Held, 
on th y Were entitled to enter fina] judgment 
deta 4 ©XPiration of the time allowed to the 
ag sants to appear. (Adm. Div.) The 

. Ki leine and André Théodose 
acti, $ ship--Action in rem—Jurisdiction.—An 
Wher tn rem is a method of impleading the 
S of a vessel, and if the owner is the King 
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the action cannot be maintained. 
Young v. Steamship Scotia 
. Marine Insurance—Overcharges—Right to dis- 
covery.—In an action by underwriters to re- 
cover the amount of overcharges which they 
had paid to the assured in respect of claims 
upon policies of marine insurance, which over- 
charges they alleged had been obtained by 
means of false and fraudulent accounts: Held 
{allowing the appeal), that the underwriters 
were entitled to have as full discovery from 
the assured as they would have been entitled to 
in an action brought against tham upon the 
policies. (Ct. of App.) Bolton and others v. 
Houlder Brothers and Co. and othera 


œ 


9. Mortgage—Necessaries—Foreign proceedings— 


Stay of action.—On default being made under a 
mortgage the plaintiffs, as mortgagees of the 
steamship M. took possession of her and char- 
tered her for a voyage to a French port. On 
arrival the first defendants, who were British 
subjects, arrested the ship in respect of neces- 
saries which they had supplied and attached the 
freight, which was payable by certain French 
consignees. They also made executory in 
France a judgment obtained by default, in the 
King’s Bench Division against the mortgagors 
(a British company) in England in respect of 
the same debt. The mortgagees intervened in 
the proceedings instituted in France and, for 
the purpose of assisting their case in the French 
courts, commenced actions in England against 
the first defendants and against the mort- 
gagors asking for certain declarations of right 
under Order XXV., r 5. Ona motion by both 
defendants asking that the actions against 
them should be dismissed or stayed as being 
frivolous and vexatious: Held, ‘had as it had 
not been shown that the declarations asked for 
by the mortgagees in the action against the 
first defendants could not be of use to them in 
the French court to protect their interests as 
mortgagees, and that, as there was no sufficient 
evidence that the action was an improper 
interference with the proceedings in France. the 
action should be allowed to proceed. But that 
the proceedings against the mortgagors ought to 
be stayed as the mortgagors had not taken any 
step to dispute the validity of the mortgage 
held by the mortgagees, and the mortgagees 
had no right to force the mortgagors to try 
that issue in the present proceedings. (Adm. 
Div.) Northern Trust Limited v. Strachan 
Brothers; Northern Trust Limited v. Manar 
Steamship Company; The Manar 


10. Public Health (London) Act 1891—Summary 
Jurisdiction--Nuisance.—If a court of sum- 
mary jurisdiction makes a prohibition order 
under sect. 5 of the Public Health (London) 
Act 1891, such order need not specify the works 
to be done by the person against whom the 
order is made if in the opinion of the court 
no works could be doue to prevent a recurrence 
of the nuisance. (K. B. Div.) Tough (app.) v. 
Piin D VEETEE ARSC SOO Eee 

11. Salvage—Contract of carriage—Counter- 
claim—Action in rem—Jurisdiction.—An action 
in rem was brought by the owners, master, and 
stew of a foreign steamship to recover re- 
muneration for salvage services rendered to an 
English steamship. The owners of the English 
steamship put in a defence to the action, and 
also counter-claimed against the owners of the 
foreign steamship to recover demurrage alleged 
to be due to them under charter-parties entered 
into between the owners of the foreign ship and 
themselves. The owners of the English steam- 
ship could not have brought an action against 
the foreign owner in this country for the demur- 
rage. The judge of the Admiralty Court re- 
fused to strike out the counter-claim. On 
appeal by the foreign owners to the Court of 
Appeal: Held, that the defendants the English 
steamship owners had a right to bring 


Xxviii 


MARITIME LAW CASES. 


SUBJECTS OF CASES. 


the counter-claim, and that the judge of the 
Admiralty Court, as a judge of the High Court, 
had jurisdiction to try such a counter-claim, 
and that he had rightly exercised his discretion 
in refusing to strike out the counter-claim. (Ct. 
Of App:) a UhesOheansid cmc, a 0 ee 
12. Salvage—Improper arrest—Caveat—Costs and 
damages.—Where plaintiffs in a salvage action 
insisted on arresting the defendants’ ship after a 
caveat warrant had been entered by the defen- 
dants’ solicitors, the court was of opinion that 
the plaintiffs had not shown “ good and suffi- 
cient reason” within the meaning of Order 
XXIX., r. 18, for arresting, and ordered the 
defendants to pay the costs and damages of andi 
incidental to the arrest. (Adm. Div.) The 
CRIN O Ny araid. Se Ne, Oe 
13. Salvage —- Successful appeal — Costs.—Where 
the amount of a salvage award is reduced 
there is no hard-and-fast rule as to the costs 
of the appeal. Where the defendants succeeded 
on appeal in getting the amount of the award 
considerably reduced: Held, that they were 
entitled to the costs of the appeal, the costs 
in the court below remaining as they were. 
(Adm. Div.) Zhe Prince Llewellyn ............... 


14. Shorthand notes—Coste.—The ordinary order 
of judgment with costs does not include the 
cost of a transcript of tho shorthand-writer's 
notes. Such costs must be applied for at the 
hearing. Where an order has been made for 
judgment with costs, and that order has been 
drawn up, the court has no power to alter its 
decree by subsequently allowing special costs. 
(Adm. Div.) Zhe Turret Court 
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See Action of Restraint—Collision, Nos. oo 


PRINCIPAL AND AGENT. 

Contract—Repairs—Lump sum—Extra work.— 
The plaintiffs contracted with the defendant's 
master at a foreign port to effect certain re- 
pairs to the steamship L., for a lump sum. 
hese repairs were strictly limited to those 
necessitated by the vessel having stranded. It 
was also agreed that the plaintiffs should state 
schedule prices for any work required to be 
done in addition to the contract repairs. The 
pinintiga never executed the contract repairs, 
ut they claimed the lump sum, alleging that 
they had done the equivalent thereof, or some- 
thing better, and that they had the authority 
of the master for the variation. They also 
claimed for extra work at schedule prices. The 
master’s authority to contract was to the plain- 
tiffs’ knowledge limited to repairs of the strand- 
ing damage. Held, that as the contract for the 
lump sum, being an entire one, had not been 
executed, and as the master had no authority 
to vary it, the plaintiffs could recover nothing 
under the contract. Held, further, that the 
fact that the shipowner had taken the ship as 
repaired did not amount to an acquiescence in 
the variation. (P. C.) Forman and Co. Pro- 
prietary Limited v. Ship Liddesdale 


See Carriage of Goods, No. 
No. 16—Marine Insurance, Nos. 6, 19. 


PRIORITIES. 


Marine Insurance, No. 18, 23—Mortgagor, Nos. 1, 


45 


22—Charter-party, 


See Damage, No. 3—Lien, No. 3— Masters Wages 


and Diabursements, Nos. 2, 3. 


PUBLIC HEALTH ACT. 

Tug’s funnel—Chimney—Public health (London) 
Act 1891.—The funnel of a tug plying to and 
fro in the river Thames, within the jurisdic- 
tion of the port sanitary authority of London, 
is a “chimney” within sect. 24 (b) of the 
Public Health (London) Act 1891. (K. B. Div.) 
Tough (app.) v. Hopkins (resp.) 

See 


No. 10. 


PAGE 


REGISTER TONNAGE. 
See Limitation of Liability, Nos. 1, 2, 4. 


REGISTERED LETTERS. 
See Collision, No. 1. 


REGISTRAR AND MERCHANTS. 
See Collision, Nos. 19, 20. 


REGULATIONS FOR PREVENTING 
COLLISIONS. 
See Collisions, Nos. 16, 17, 21 to 48. 


REGULATION OF RAILWAY ACT 1868. 
See Carriage of Passengers, No. 2. 


RE-INSURANCE. 
See Marine Insurance, No. 7. 


RESTRAINT. 
See Action of Restraint. 


RESTRAINT OF PRINCES. 


See Carriage of Goods, No. 24--Marine Insurance, 
No. 13. 


SAFE RETURN. 
See Action of Restraint. 


SALE OF CARGO. 

1. Contract of carriage—‘‘ Safe port’’—Man. 
chester.—A contract for the sale of a cargo 
of wheat per Vanduara provided that the 
vessel should discharge “‘at any safe port in the 
United Kingdom.” The vessel was chartered 
by the sellers to discharge at “ any safe port in 
the United Kingdom (Manchester excepted),”’ 
and the bill of lading was in the same terma. 
By the Manchester Ship Canal Act 1885, and 
by the Customs regulations, the port of Man- 
chester included the whole of the ship canal, 
but in the ordinary commercial meaning it 
included only Manchester and the waters adja- 
cent thereto. In the wider meaning Manchester 
was, but in the more limited meaning was not, 
a safe port for the Vanduara. Held, (affirm- 
ing the decision of the Queen's Bench Division), 
that Manchester, within the meaning of the 
charter-party and bill of lading, was not a safe 
port for the Vanduara, and that therefore the 
addition of the words “ Manchester excepted ” 
in the bill of lading and charter-party was not 
a material alteration of the contract of sale so 
ag to release the buyers from taking the docu- 
ments. (Ct. of App.) Re an Arbitration be- 
tween Goodbody and Co. and Balfour, Wil- 
LIDMISGTM ANAM OM ila: Meet ne. hee we wea 


2. Damages—Delay in delivery.—The plaintiffs 
feed to construct and deliver, f.o.b. at the 
port of London, for the defendanta a steam 
launch by a fixed date. The vessel on board of 
which the launch was to be delivered was to be 
found by the defendants. The launch was not 
in fact ready to be delivered until three 
months after the agreed date, but the defen- 
dants did not during that time notify to the 
plaintiffs that there was any vessel at the port 
of London on board of which they required the 
launch to be delivered. Held (affirming the 
judgment of Bucknill, J.), that, as the defen- 
dants were not ready and willing to perform 
their obligation to take delivery before the 
plaintifis were ready and willing to deliver, 
tha defendants were not entitled to deduct 
from the price the agreed damages for delay 
in delivery. (Ct. of App.) Forrest and Son 
Wael COTO Cc Se oe OE O eee ee eae 


3. Dissolution of contract.—Impossibility of per- 
formance,—The defendants contracted to sell to 
the plaintiffs a cargo of cotton seed to be 
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shipped by the steamship Orlando at Alexandria 
in Jan. 1900, for carriage to the United King- 
dom, and by a clause in the contract it was 
agreed that in case of prohibition of export, 
lockade, or hostilities, preventing shipment, 
the contract or any unfulfilled part thereof was 
to be cancelled. After the making of the con- 
tract, but before Jan. 1900, the steamship 
Orlando was stranded through the perils of the 
Sea. and was so damaged thereby that it was 
\mpossible for her to arrive at Alexandria in 
Jan. 1900. Held, by Smith, M.R. and Romer, 
L.J., Vaughan Williams, L.J. dissenting (affirm- 
Ing the judgment of Mathew, J.), that the 


Contract was subject to an implied con- 
dition that the parties should be ex- 
cused if before breach performance be- 


came impossible by reason of the steamship 
Orlando ceasing to exist as a cargo-carrying 
Ship without the defendants’ default. (Ct. af 
App. affirming Mathew, J.) Wickoll and 
Knight v. Ashton, Edridge, and Co. ..........-. 94, 


4. Marine Insurance—Delivery to shipper— 
Shortage.—In a contract for the sale and 

livery of unascertained goods c.i.f.—wiz., 500 
Shiploads, the shipment of 470 loads is not a 
substantial or pro tanto execution of the con- 
Tact. Where such goods are insured by the 
Vendor in his own name at their invoice price, 
together with an addition for “profit,” and 
are lost during the voyage, the purchaser is 
Not entitled to recover from the vendor the 
sum paid to him by the underwriters under this 
profit” insurance. (Bigham, J.) Warland 
and Wolff Limited v. J. Burstall and Co. ...... 
Specific anpropriation—Passing of property— 
Claim for lien— Bills of Jading. The defendants 
Carried on business in London, and their prac- 
tice was to sell in their own names goods 
shipped to them by P. and Co., who carried on 
business abroad. P. and Co. used to specify in 
advising drafts against what particular ship- 
ments the same were drawn, so as to enable the 
efendants to tell whether the particular ship- 
ments consigned to them did in fact cover the 
then outstanding drafts, but not to affect their 
feet to treat all shipping documents as cover 
or the whole account between them and P. 
and Co. P. and Co. used likewise to draw 
Upon the plaintiffs, who also carried on busi- 
ness in London, against shipments of goods, 
bills which the plaintiffs accepted, P. and Co. 
i terwards forwarding to them. as security, be- 
Tore the bills reached maturity, bills drawn by 
P. and Co. on first-class firms (among them 
being the defendants), accompanied by the 
Shipping documents of the goods shipped hy 


them to such firms, and’ on such firms accepting 
= bills the plaintiffs would hand over 
© them the shipping documents which 


otherwise would have been retained. The 
defendants having received instructions from 
and Co. to sell certain goods at a 
Specified price. entered into contracts for the 
He thereof. Subsequently P. and Co. wrote to 
rhe defendants that they had drawn upon them 
monst the goods, and tho bills were specified. 
eae bills were drawn to the order of the plain- 
ifs by P. and Co. upon the defendants for 
various sums, and were together intended to 
provide for part of the credit or advances made 
fa, the plaintiffs to P. and Co. Bills of lading 
dar the goods, indorsed in favour of the defen- 
P nts, were afterwards forwarded to them by 
th and Co. The defendants took possession of 
se bills of lading, and applied them in satisfy- 
whe 80 far as they would go, the contracts into 
30 they had entered; but, becoming doubt- 
as to the financial position of P. and Co.’s 
cel they declined to accept the bills of ex- 
me and claimed to treat. the proceeds of 
t e of the goods as available for payment of 
= general balance of account between them- 
+, ves and P, and Go. On a motion to restrain 
e defendants from parting with the proceeds 
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of sale it was held (affirming the decision of 
Buckley, J.), that there was no specific appro- 
priation of the geeds in favour of the plain- 
tiffs; that the defendants were not compellable 
to accept the bills; and that nothing had been 
done to defeat the primary right of the defen- 
dants, in whose custody tha goods were, to 
deal with them for their own purposes and 
irrespective of any rights of the plaintiffs. (Ct. 
ORAPI Oni g VS Brandt Wn T. P tenes 


SALE OF SHIP. 


Bill of sale—Separate transfers—Separate fees.— 
Where shares in a ship are transferred by 
different bills of sale to the same transferee, 
each bill of sale is a separate transfer 
of interest, and on the registration of such 
bills of sale by the transferee a separate 
fee, according to the scale, is payable on the 
tonnage represented by the shares transferred 
by each bill of sale, and not one fee on the 
total tonnage transferred. (Kennedy, J.) Har- 
rowing Steamship Company Limited v. Toohey 


SALVAGE. 


. Acceptance of service— Right to reward.— 
Where a salvor at the request of a co-salvor, 
but against the wish of the master of the salved 
vessel, renders salvage services in such circum- 
stances that they ought to have been accepted, 
hg is entitled to salvage remuneration. (Adm. 
Divs) 7 WewmAugustemie Qe More! ar E sera 


Acceptance of service.—Right to reward.—A 
steamship having fouled her propeller and be- 
come disabled was towed into port by the steam 
lifeboat H. P. and two tugs, the V. and the 
D.; and the lifeboat #. H., which was required 
by the rules of the National Lifeboat Institu- 
tion to accompany the H. P., remained fast 
astern of the steamship during the towage, but 
otherwise rendered no service. The D. assisted 
in the towage at the request of the master of 
the V., but against the wish of the 
master of the steamship. The employment of 
the D. was, in the circumstances, reasonable and 
prudent. but turned out to be unnecessary. 
Held. that the lifeboatmen in the #. H. and 
the tug D. were entitled to salvage remunera- 


= 


tion as well as the other salvors. (Adm. Div.) 
The Asguste, LEQeMOne EE e e 
3. A greement—Compulsion and exorbitancy.— 


The ship P. C. while at anchor dragged down 
towards the ship A. In response to signals a 
tug came up, but her master refused to render 
assistance except for 10002. The services of the 
tug were accepted by the P. C., and the P. C. 
was towed to her former berth. In an action 
against the P. C. to enforce the agreement, 
and also claiming salvage against the owners 
of the A., her cargo and freight: Held, that 
the agreement was made under compulsion, and 
must be set aside on the ground of its being 
inequitable and exorbitant. An award of 200i. 
with County Court costs made. Held, also, 
that the action against the A. must be dis- 
missed with costs, as she was in no real danger 
and no salvage service had been rendered to 
her. (Adm. Div.) The Port Caledonia and 
Mhe Amna TE oe ee ee 


4. Apportionment---Pasenger steamer.—A large 
steamer carrying passengers, cargo, horses, and 
cattle, fell in during bad weather with a dis- 
masted barque in the Atlantic, and, after 
taking off her crew and cutting away the wreck- 
age of her masts, towed her to the Azores. The 
owners of the barque in settlement of the sal- 
vage claim paid 82507. to the owners of the 
steamer. In an action for apportionment: 
Held, that the owners were entitled to 6175/. 
and the master to 500/.; that as special awards 
and according to their rating those of the crew 
who had taken off the crew of the barque 
should receive 1502., those who had cut away 
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the wreckage 3007., the boat’s crew cmployed 
during that service 25/., and the boat's crew 
cngaged in passing ropes 75l.; and that the 
remaining sum of 10257. was to be divided 
rateably amongst the whole crew, the non- 
navigating portion, consisting of the surgeon, 
purser, cooks, stewards, and stewardesses, to 
share as if rated at one-third of their actual 
rating. and the horsemen and foreman, who 
were in the employment of the owners and 
liable to be called upon to perform duties, 
at one-third of the rating of an A.B. (Adm. 
Divi The Minneapolis r.. a e r estes. 
. Colonial property—-Right to arrest—Liability 
for salvage.—A vesscl which is the property of 
a Colonial Government, although built to be 
used as a ferry boat for the purpose of carry- 
ing passengers and merchandise for hire be- 
tween one part of a railway owned by the 
Government and another, enjoys the same im- 
munity from arrest as other property of the 
Crown, and is not liable to an action for 
salvage. (P. C.) Young v. Steumship Scotia 
6. Damage to salving property—Onus of proof.— 
Where a vessel suffers damage while rendering 
salvage services and there is no proof that 
those in charge of her have been guilty of any 
negligence or unskilful management, there is 
a presumption that such injury is caused by the 
necessities of the services, and, in the absence 
of proof to the contrary, the vessel salved is 
liable to compensate the salving vessel for such 
damage. (P. ©.) The Buku Standard ........... 


Distress signals—Engagement of  salror.— 
Sect, 434 (2) of the Merchant Shipping Act 
1894. which penalises the master of a vessel 
who unnecessarily uses or displays signals of 
distress, does not apply when such signals have 
been properly used. Where, therefore, signals 
of distress were properly displayed, and a vessel 
put off in response to them, and on her arrival 
her services were not required: Held, that she 
was not entitled to be compensated for the 
labour undertaken, or loss sustained in conse- 
quence of answering the signals. (Adm. Div.) 
PheVE lswick Parle es eae een E eae 


8. Engaged services—Standing by—Right to re- 
ward.—The steamship A. K. with a cargo of oil 
in bulk became disabled in the North Atlantic. 
In response to signals the steamship A. came 
up. and it was agreed she should try to tow 
her to Fayal, but after standing by and tow- 
ing her for two days she had to give up the 
attempt. having assisted her a few miles. Sub- 
sequently the Ac. took her in tow, and towed 
her 265 miles, when, owing to the hawser part- 
ing, she lost her during the night. The M. 
then came up and supplied her with some pro- 
visions, and agreed to tow her to F., but, owing 
to being short of fodder for her cargo of horses, 
left after having towed her about twelve miles. 
Eventually the S&S. fell in with her, and towed 
her into F. Harbour, accompanied by the B. P., 
a vessel belonging to the same owners, which 
had come up shortly after the S. Held, that 
all the vessels were entitled to be rewarded. 
The A. on the authority of The Benlarig (60 
L.T. Rep. 238; 6 Asp. Mar. Law Cas. 360; 
14 P. Div. 3) for standing by at request, 
and for her attempts to tow; the Ae. 
and the M. on the principle laid down 
in The Atlas (Lush. 518) and The Camellia (50 
T. T. Rep. 126: 5 Asp. Mar. Law Cas. 197: 
9 P. Div. 27) for having meritoriously con- 
tributed to the ultimate success of the salvage 
operations; the S. for having towed her to a 
place of safety: and the B. P. for standing by. 


on 


a 


A sum total of 85502. awarded. (Adm. Div.) 
The Augquat korfa n a ee e tees een een een ees 
9. Government stores—Charterers’ liability.— 


Where Government stores are being carried at 
the risk of charterers and such stores are salved 
from a danger for which the charterers are re- 
sponsible, the charterera are liable to pay sal- 
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vage. There may be a personal liability to pay 
salvage apart from the liability of the res. 
(Ct. of App. affirming Adm. Div.) Zhe Port 
Victor Sa. Re O. OR ai N A 163, 
10. Lifeboat crew—Salvage to property.—To 
entitle a lifeboat’s crew who have gone out to 
save life to salvage reward against the ship, 
cargo, and freight, they must establish that 
they have rendered salvage services to the pro- 
perty in peril. (Adm. Div.) The Marguerite 
Mounas Pic ge era ae es ee ee 
11. Mutual insurance clubs—Rights of master and 
crew.—Where salvage services were rendered 
by one vessel to another, and both vessels were 
insured in associations under the articles of 
which compensation for salvage services was 
to be mutually settled by the committees of the 
associations: Held, that the master and crew of 
the salving vessel were not bound by such settle- 
ment, as they were not parties, and could not 
be taken to have acquiesced in it. (Adm. Div.) 
TRE EOP CTY oe e cs ge oes Taal 
12. Vatıonal Lifeboat Institution--Launchers.--- 
Lifeboats belonging to the National Lifeboat 
Institution which ultimately rendered salvage 
services to property were launched with the 
assistance of certain men, members of a com- 
pany of fishermen. These men brought an 
action against the owners of the property salved 
to recover salvage for the services rendered by 
them in assisting to launch the lifeboats. Held. 
that those who assisted to launch the lifeboats 
were entitled to maintain an action for salvage. 
(Adm. Div.) Zhe Cayo Bonito 
13. Pilot--Scope of dauties.-Where a pilot in 
charge of a ship engaged in salving another 
performed services which could not reasonably 
be considered to come within the scope of his 
contract as pilot, he was held entitled to receive 
salvage from the owners of the salved vessel. 
(Adm. Div.) Zhe Santiago 
14. Towage contract—Implied obligations.—The 
steamship @. while coming out of dock with 
the tugs H. and S. G. in attendance fouled 
her propeller, and drove against the barque 
E. G., which was lying moored to the dock wall 
with three tugs fast to her, waiting to go into 
dock, causing her to break her moorings, and 
drift down with the @. on to a sandbank. The 
G. was eventually towed clear by her tugs, and 
the Æ. G. was then towed off. In an action for 
salvage by the five tugs against the 7. @.: 
Held, that the three tugs in attendance on the 
E. G. were, under the circumstances, entitled 
to salvage, but that there was not sufficient 
evidence, according to the principle laid down 
in The Vandyck (47 L. T. Rep. 694; 5 Asp. 
Mar. Law Cas. 17; 7 P. Div. 42), from which a 
constructive acceptance of the serviocs of the 
tugs H. and S. Œ. could be inferred, and that 
they were not entitled to salvage as against 
the Æ. G. (Adm. Div.) The Emilie Galline ... 


15. Tug and tow—Negligence of tugmaster—Sal- 
vage by crew.—Where a tug has caused damage 
to the tow through the negligence of the 
master of the tug. and the assistance of the tug 
has had to be taken by the tow in order to 
salve her, the other members of the crew are 
not entitled to recover salvage. (Adm. Div.) 
Phe? Dek di Arwmale® . eM, -EA eee ete 

16. Tug and tow—Towage contract—Negligence 
of tug.—Conditions in a contract of towage re- 
lieving the tug from liability for loss or damage 
and making her master and crew the servants 
of the tow, have no application to a claim by 
the tug for salvage from the tow, and if the 
tug renders salvage services to: the tow, such 
services being rendered necessary by a collision 
partly brought about by the negligence of the 
tugmaster, the tug owners cannot claim sal- 
vage. (Adm. Div.) The Due d’Aumale 

17. Useful information—Laier services.—A person 
who has done no more than give information 
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which results in the saving 
anger, may be entitled to salvage reward. 
(Adm. Div.) Zhe Marguerite Molinos ............ 


18. Value of salved property—End of salvage 
services.—A steam trawler towed a disabled 
steamship into Aberdeen Bay, and signals were 
made for a pilot and a tug. A tug came up in 
response and offered to pilot and tow the vessel 
into harbour, but the offer was refused by her 
master, and the tug sent back for a pilot. In 
the meanwhile the hawser parted, and the vessel 
drifted ashore. Her value at the time the ser- 
Vices of the tug were offered was 85007. The 
Costs of refloating were 11502., amd of the re- 
Pairs in consequence of the stranding 56007. In 
an action for salvage by the owners, master, 
and crew of the trawler: Held, on the facts, 
that they were entitled to a salvage award of 
T507., and that, for the purposes of determining 

© award, the value of the salved property 
Was to be taken at 8500. Held, further, that 
e steamship ought to have taken the services 


the tug when offered. (Adm. Div.) The 
neta 70 cadens Ro sere AA os cs «Rc ROR Se 


of property in 


of 


l SEAMEN. 
; Desertion—Forfeiture of wages—Mercantile 
arine Superintendent.—There is no power to 
make a deduction from a seaman’s wages on 
© ground of forfeiture after desertion, even 


qpough the seaman consents, except by order 
th a court of competent jurisdiction, and if 
ie Superintendent of ercantile Marine 


before whom the seaman is being discharged 
refuses to be present on the ground that such 
Cduction is illegally made, and the balance 
ot wages is paid by the master to the seaman 
the absence of the superintendent, the 
Master commits a breach of sect. 131 of the 
Merchant Shipping Act 1894 for having paid 
e wages otherwise than ‘through or in the 
Presence of the superintendent.” (K. B. Div.) 
teslake (app.) v. Board ofi Trade (resps.) 


2. Desertion— Lawful command—Merchant Ship- 
Png Act 1894, sect. 376.—A seaman can be con- 
med. under sect. 376 (1) (@) of the Merchant 

Mpping Act 1894 for disobeying a lawful com- 
mand, even although such disobedience amounts 
me lesertion or absence without leave within 
Pa 376 (1) (a) or (b). (Q. B. Div.) Hdgill 

g Pp.) v. J. and G. Alward Limited (resps.) ... 
Desertion—Penalties—Foreign ship.-Sect. 236 
9I the Merchant Shipping Act 1894 which im- 
porsa penalties on persons persuading sailors 

desert does not apply to foreign ships. 

4 DB Div.) Poll v. Dambe 


: Distressed seamen -— Evidence — Board of 
acon o uere whether the production of the 


a unt of expenses mentioned in sect. 193. 
ae eee 3, of the Merchant Shipping Act 1894 
de Proof of its payment are “conclusive evi- 
saan of the right of the Board of Trade to 
nf pet, Such expenses. (Ct. of App.) Board 


+ trade v, Sailing Ship Glenpark o... 


Distressed seamen — Maintenance — Merchant 
anes Act 1894, sects. 190, 191, 193.—The 
crit ody whether a seaman who has been ship- 
-Ced abroad is “ distressed seaman” 
within th Z = 
the Me, © meaning of sects. 190, 191. and 193 of 
of fas erchant Shipping Act 1894 is a question 
inn et. (Ct. of App.) Board of Trade v. Sail- 
ORE einari Limited scien aA 
te ee seaman--Maintenance- Wages.—A 
cease ey seaman” does not of necessity 
Paid th Pa distressed seaman ” on his being 
Wages © "*8es due to him, merely because such 
Ean are enough to pay the expenses of his 
of A. nance abroad and passage home. (Ct. 
park P Board of Trade v. Sailing Ship Glen- 
Limit 413 
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?. Lascars -Merchant Seamen (Indian) Act, No. 
13 of 1876.—The crew space required for Las- 
cars, who are British subjects and natives of 
India, upon ships registered in the United 
Kingdom, and trading between England and 
Australia and England and India, is regulated 
by the Merchant Shipping Act 1894, and not 
by the Merchant Seamen (Indian) Act No. 13 
of 1876. (Mathew, J.) P. and O. Steam Navi- 
gation Company v. The King Eee 


8. Medical expenses and maintenance—Liability 
of shipowner—Merchant Shipping Act 1894, 
sect. 207, sub-sect. 1—-Where a seaman is in- 
jured in the service of the ship, the owners of 
the ship are not liable under sect. 207, sub- 
sect. 1, of the Merchant Shipping Act 1894 to 
defray the expenses of providing the necessary 
surgical and medical advice and attendance 
and medicine after he has been brought back 
to port in the United Kingdom (Ct. of App.) 
Anderson v. Rayner and others 
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SEAWORTHINESS. 


See Carriage of Goods, Nos. 25 to 28—Carriage of 
Passengers, No. 3—Charter-party, No 19. 


SHIP.. 


Contract to build — “Circumstances beyond 
builders’ control.’’--A contract for building a 
ship provided that due allowance should be 
made for delays through certain causes “ or 
other circumstances beyond the builders’ con- 
trol.” It was within the contemplation of the 
parties that the ship should be commenced as 
soon as a suitable berth became vacant, and 
the first berth which became vacant was one in 
which another ship was being built, and delay 
was caused in the completion of this ship by the 
same kind of causes which were provided for 
in the contract relating to the ship in question. 
Held. that allowance was to be made for delay 
in building the ship in the contract owing to 
the delay in completing the former vessel. 
(Wright, J.) Re an_ Arbitration between 
Lockie and Craggs and Son 


SHIPWRIGHTS’ LIEN. 
See Lien, Nos. 1, 3. 


SHORTHAND NOTES. 
See Practice, No. 14. 


SPEED. 
See Collision, Nos. 24 to 29. 


STAMP ACT. 
See Marine Insurance, Nos. 18, 24, 25. 


STEVEDORE. 
See Carriage of Goods, No. 30. 


STRIKE. 
See Carriage of Goods, Nos. 6, 31, 32. 


SUB-FREIGHT. 
See Carriage of Goods, No. 19. 


SUING AND LABOURING CLAUSE. 
See Marine Insurance, Nos. 7, 26. 


THAMES COLLISION REGULATIONS. 
See Collision, Nos. 49, 50, 51. 


TIME CHARTER. 
See Carriage of Gcsds, No. 19. 


xxxii 


MARITIME LAW CASES. 


SUBJECTS OF CASES. 


PAGE 


TIME POLICY. 
See Marine Insurance, Nos. 18, 24, 25, 27, 28. 


TONNAGE. 
See Limitation of Liability. 


TORTFEASORS. 
See Collision, No. 10. 


TUG AND TOW. 


See Collision, Nos. 17, 42 to 46—Practice, No. 1— 


Salvage, Nos. 14, 15, 16. 


TWIN SCREWS. 
See Collision, No. 26. 


VALUE. 
See Collision, No. 19. 


VALUED POLICY. 
Sce Marine Insurance, Nos. 8, 9, 30. 


VOYAGE POLICY. 
See Marine Insurance, Nos. 8, 9, 30. 


WAGES. 


See Lien, Nos. 2, 3—Master’s Wages and Disburse- 
ments—Mortgagor and Mortgagee, No. 6—Scamen, 


Nos. 1, 6 
WARRANTY OF FITNESS. 


See Carriage of Goods, Nos. 25 to 28—Carriage of 
Passengers, No. 3--Charter-party No. 19— Marine 


Insurance, Nos. 2, 3, 4, 21, 22, 23. 


WHISTLE. 
See Collision, Nos. 29 to 31, 47, 48. 


WORKING DAYS. 
See Carriage of Goods, Nos. 6, 33. 


WORKMEN'S COMPENSATION ACT. 


Insurance Company—Payment by—Ship.—-The 
plaintiff, a workman who had been injured 
through the negligence of one of the defen- 
dants’ servants, signed a receipt for & pay- 


PAGE 


ment by the agent of an insurance company 
with whom the plaintiff's employers had 
effected insurance “on account of compensa- 
tion which may be or become due to me 
under the Workmen’s Compensation Act 1897.” 
Subsequently the plaintiff informed the agent 
that he could only accept further payments 
“ without prejudice.” He then accepted a pay- 
ment and signed a receipt as before. Ultimately 
he commenced an action against the defendants 
claiming damages for personal mjuries. Held, 
that the plaintiff had uot exercised the option 
given to him by sect. 6 of the Workmen’s Com- 
pensation Act 1897 so as to preclude him from 
suing the person legally liable. (Ct. of App.) 
Oliver v. Nautilus Steamship Company Limited 


WRECK. 
Collision—Submerged wreck—Independent con- 
tractor.—The defendants’ barge S. was lying 
sunk and submerged in the fairway of the river 
Thames without any negligence on the part of 
the defendants. The defendants employed an 
under-waterman, one F., a fit and proper per- 
son for the purpose, to raise and remove the 
wreck. No arrangement as to marking and 
lighting her was made between them. The 
physica] possession and control were taken over 
by F. Owing to the negligence of F. in not 
properly marking and lighting the S., the 
plaintiff's steamship, the V., came into colli- 
sion with her. On the plaintiff suing the defen- 
dants for the damage so caused to the V., it 
was held by Barnes, J. that the defendants 
were liable. The defendants appealed, Held 
(affirming the judgment of Barnes, J.), that 
the defendants were liable, since they had not 
shown that they had abandoned the possession 
and control of the S. so as to rid themselves 
of liability for damage caused by her, and also 
because the work of raising the barge was an 
operation likely to cause iiur to members of 
the public lawfully using the highway of the 
river Thames, unless proper precautions were 
taken. The defendants could not rid them- 
selyes of the duty of taking such precautions 
by employing an independent contractor. (Ct. 
OfpA DAM ZAE Snark can. E ce eee ee 


See Marine Insurance, Nos. 8, 20. 


WRIT. 
See Practice, Nos. 1, 5, 6. 
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All the Cases Argued and Determined by the Superior Courts 


BELATING TO 


MARITIME LAW. 


H. oF L. | 


FOREST STEAMSHIP COMPANY v. IBERIAN IRON ORE COMPANY. 


[H. or L. 


HOUSE OF LORDS. 


Thursday, Nov. 30, 1899. 


(Before the LORD CHANCELLOR (Halsbury), 
Lords MACNAGHTEN and ROBERTSON.) 


FOREST STEAMSHIP COMPANY v. IBERIAN 
IRON ORE COMPANY. (a) 
ON APPEAL FROM THE COURT OF APPEAL IN 
ENGLAND. 

Charter-party — Construction—“ Working days of 

twenty-four hours”’—Demurrage. 

The appellant shipowners agreed by charter-party 
to provide the respondents with ships for the 
carriage of iron ore during a period of twelve 
months. The charter-party contained a clause 
as follows: “ Charterers or their agents to be 
allowed 350 tons per working day of twenty-four 
hours, weather permitting (Sundays and holidays 
excepted), for loading and discharging . . . 
to count from 6 a.m. of the day following the 
day when steamer is reported, wnless she be 
reported before noon. : Steamer to work 
at night if required, also on Sundays and 
holidays, such time not to count as lay days 
unless used.” 

Held (affirming the judgment of the court below), 
that the charterers were entitled to twenty-four 
working hours in which to load or discharge each 
350 tons. 

THIs was an appeal froma judgment of the Court 

of Appeal (Smith and Williams, L.JJ., Rigby, 

.J. dissenting), reported in 79 L. T. Rep. 240; 
8 Asp. Mar. Law Cas. 438, affirming a judgment 
of Bigham, J. in the Commercial Court. 

The appellants were the owners of the Forest 
Steamship. The respondents were the owners of 
Certain iron mines at Pedrosa, in the province cf 
Seville, Spain, and made shipments of ore from 
the port of Seville to the United Kingdom and 
elsewhere. The appellants on the 30th April 1898 
brought an action against the respondents to 
recover from the respondents 1067. 4s. in respect 
of four days’ demurrage of the Forest alleged to 
be due under a charter-party dated the 14th Dec. 
1897, a bill of lading dated the 19th March 1898, 
and an agreement dated the 25th March 1898. 
The charter, which was partly printed and partly 
b writing, was in form a single voyage charter, 
but, by a clause at the end, it was agreed between 


(a) Reported by C. E. MALDEN, Esq., Barrister-at-Law. 
Vor. IX., N.S. 


the appellants and respondents that the charter 
should remain in force for the conveyance of 
about 50,000 tons of iron ore by steamers belong- 
ing to the appellants or other approved substi- 
tutes, in about equal monthly quantities over the 
year 1898. The present action was one of several 
actions brought to recover demurrage under the 
same charter, the question as to the meaning of 
the particular clause being raised in all the 
actions. The material clauses of the charter- 
party were as follows: 


The act of God, the Queen’s enemies, insurrections, 
riots, fire, frost, floods, strikes, lock-outs, stoppage of 
trains, accidents to mines, rolling stock or machinery, or 
other unavoidable hindrances beyond the personal 
control of shippers, charterers, or consignees, all and 
every other dangers and accidents of the seas, canals, 
rivers, and steam navigation of whatever nature and 
kind soever always excepted, in such cases lay days 
not to count and demurrage not to accrue unless pre- 
viously on demurrage. Charterers or their agents to be 
allowed 350 tons per working day of twenty-four hours, 
weather permitting (Sundays and holidays excepted), 
for loading and discharging, same to be reversible and 
to be averaged voyage by voyage to avoid demurrage 
and to count from 6 a.m. of the day following the day 
when steamer is reported at the custom house unless she 
be reported before noon and in which case time to count 
from notice of readiness and in every respect ready to 
load or discharge respectively and in free pratique. 
Steamer to work at nigift if required, also on Sundays 
and holidays, such time not to count as lay days unless 
used. Any days on demurrage over and above the said 
laying days at sixpence per net register ton per day. 
The captain to telegraph charterers’ agents at port of 
logding the steamer’s departure from outward port of 
discharge, or in default twelve hours more time to be 
allowed. 


By their statement of claim the appellants 
alleged that taking the time occupied in loading 
and discharging together, and making all proper 
allowances, the ship was three days ten hours on 
demurrage, and at 6d. per ton per day on 1062 
tons (the registered tonvage) the total amount of 
the appellants’ claim for demurrage was 1061. 4s. 
The appellants, in calculating the lay days, pro- 
ceeded on the basis that the respondents were to 
perform the loading and discharging at the rate of 
350 tons per working day, such days to be made 
up of periods of twenty-four hours reckoned from 
the time specified in the charter-party to the cor- 
responding time on the following day, such hours 
being consecutive hours, subject, however, to the 
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RUABON STEAMSHIP COMPANY v. LONDON ASSURANCE, 
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length of a day being extended by the number of 
hours (if any) during which the loading or dis- 
charging should be prevented by bad weather. 
The respondents by their defence raised two con- 
tentions on the construction of the charter, viz. : 
(1) that by reason of the clause in the charter, 
“ Time to be averaged voyage by 
voyage,” no demurrage was ascertainable or 
payable until the whole of the 50,000 tons had 
þeen carried; (2) that the respondents were 
allowed twenty-four working hours for loading 
or discharging each 350 tons, and that inasmuch 
as the working hours for each day (at the time 
in question) at the port of Seville were from 
6 a.m. to 6 p.m., they were entitled (the cargo 
consisting of 2080 tons) to 284 working hours, 
or twelve days of twenty-four hours each, 
excluding Sundays and holidays. By an order 
made by Mathew, J. it was ordered that the 
action should be transferred to the Commercial 
List for trial, and it was directed by the judge 
that the question of construction of the charter 
should be tried as a preliminary question of law. 
The action was set down for trial on this prelimi- 
nary point before Bigham, J., who found that the 
respondents were entitled, under the charter- 
party, to twenty-four working hours for the load- 
ing or discharging of each 350 tons ; that in the 
calculation cf such working hours the respondents 
were not entitled to exclude meal times; that the 
meauing of “ voyage by voyage” in the charter- 
party was that the time occupied in loading and 
discharging for the purpose of demurrage must 
be calculated at the end otf each voyage, and not 
at the end of the charter-party, and this judg- 
ment was affirmed on appeal as above mentioned. 


Cohen, Q.C. and Montague Lush appeared for 
the appellants. 


J. Walton, Q.C. and Rufus Isaacs, Q.C. for the 
respondents. 

At the conclusion of the arguments their Lord- 
ships gave judgment as follows :— 

The Lorp CHANCELLOR (Halsbury): My 
Lords: I cannot in this case aver that my mind 
has been free from doubt as to the con- 
struction to be placed on these words, because I 
think that the parties have endeavoured to do 
somewhat clumsily what they might have done in 
more precise language. But on looking at the 
substance of the matter it appears to me to be 
tolerably clear what they intended, although I 
admit that their language has not been as clear 
and cefivite as I could wish. I think that the 
learned judge below, and the majority of the 
judges in the Court of Appeal, were right in the 
view which they took of this matter. When once 
the idea is realised that there was to be a conven- 
tional and artificial day, manufactured out of a 
certain number of hours—and that there was such 
a day is common ground to both parties—what 
the parties meant by this elaborate calculation is 
intelligible. They were not content to use the 
ordinary language of the charter-party. They 
wanted to get rid of some particular decision. Or 
it may be that they thought that some difficulty 
would oceur when they took the periods allowed 
for loading at the different ports of the world, 
and they wanted to put more precisely what was 
the bargain between them. They wanted to keep 
a precise record of the time occupied. Therefore 
they have adopted this phraseology. But what- 


ever the meaning of the particular phrase may be, 
although subject to criticism, I think that they 
meant, in effect, that they were going to have a 
conventional day of twenty-four hours, and the 
twenty-four hours day might be made up of 
broken portions of time in several days added 
together to ascertain how many days had been 
used in loading and discharging. Mr. Cohen 
admitted that there was to be a debit and credit 
account in hours, but how that was to be 
arranged unless these broken periods were to be 
reckoned together I cannot make out. Mr. Cohen 
sought to confine the words to the exceptional 
cases of night work, Sundays, and holidays, but 
the interpretation of the court below is much more 
satisfactory. Surely the whole scheme of the 
parties in breaking up what is the day, in its ordi- 
nary commercial and astronomical sense, into 
periods of twenty-four hours is intended to mean 
that the day is to consist of twenty-four working 
hours. There is no such thing as an “ordinary 
working day of twenty-four hours.” The thing is 
absurd. The phrase shows that the parties in- 
tended to put the ee together and to ascer- 
tain the number of days by dividing the total 
number of hours by twenty-four. Thatis the only 
intelligible meaning which I can place upon the 
words, and it is the meaning given to them in the 
courts below. I do not say that the matter is 
free from doubt, and I should be sorry to say 
that this instrument is a model of clearness, but I 
think that a right decision has been arrived at, 
and I therefore move your Lordships that the 
judgment of the Court of Appeal be affirmed, and 
the appeal be dismissed with costs in this House 
and in the courts below. 


Lord MacnaGHTEN.—My Lords: I am of the 
same opinion, though I admit that the document 
is very awkwardly expressed. But, on the whole, 
I prefer the construction adopted by Bigham, J. 
The difficulty seems to have arisen from the fact 
that the parties have put twenty-four hours into 
their conventional working day—the same number 
of hours as in an ordinary day. If the working 
day had been fixed at twelve hours there would 
have been no difficulty at all. 

Lord RoBERTSON concurred. 


Judgment appealed from affirmed, and appeal 
dismissed with costs here and below. 
Solicitors for the appellants, Botterell and 
Roche, for Vaughan and Hornsby, Cardiff. 
Solicitors for the respondents, Cattarns and De 
Vesian. 


March 20, 23, Nov. 16, and Dec. 14, 1899. 
(Before the Lorp CHANCELLOR (Halsbury), 
Lords MACNAGHTEN, Morris, DAVEY, BRAMP- 
TON, and ROBERTSON.) 


Ruason STEAMSHIP COMPANY v. LONDON 
ASSURANCE. (a) 


Marine insurance—Ship docked for repair of sea 
damage—Survey while in dock for reclassi- 
fication—Apportionment of dock charges and 
expenses. 

There is no principle of law which requires a 
person to contribute to an expenditure incurred 
by another merely because he has derived a 
benefit from it. 


(a) Reported by C. E. MALDEN, Esq., Barrister-at-Law. 
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In the course of a voyage covered by a policy of 
marine insurance a ship sustained damage by a 
peril insured against, and had to go into a dry 
dock for repairs. 

While she was in dock the owners took advantage 
of the opportunity to have her surveyed for 
reclassification at Lloyd’s, though the time for 
such survey was not yet due. The survey did not 
cause the ship to be detained in the dock for any 
time beyond what was necessary for completing 
the repairs. 

Held (reversing the judgment of the court below), 
that the underwriters were liable for the whole of 
the expenses of getting the ship into and out of 
dock and for the dock dues, and that there should 
be no apportionment between them and the 
owners. 

Marine Insurance Company v. China Trans- 
pacific Steamship Company (55 L. T. Rep. 491; 
6 Asp. Mar. Law Cas. 68; 11 App. Cas. 573) 
distinguished. 


THIs was an appeal from a judgment of the 
Court of Appeal (Chitty and Collins, L.JJ., 
Smith, L.J. dissenting), reported 78 L. T. Rep. 
402; 8 Asp. Mar. Law Cas. 369; (1898) 1 Q. B. 
722, who had affirmed a judgment of Mathew, J., 
reported 77 L. T. Rep. 402; 8 Asp. Mar. Law 
Cas. 346; (1897) 2 Q. B. 456, at the trial of the 
action before him without a jury, in the Commer- 
cial Court. 

The appellants were owners of the steamship 
Ruabon, which they insured under various policies, 
including a policy effected with the respondents 
for 20007., against loss or damage by perils of the 
sea. 

On the 30th Nov. 1895, while the policy was in 
force, the Ruabon, while on a voyage from 
Kustendji to England, was stranded and suffered 
damage, for which it was admitted that the 
underwriters were liable. She was accordingly 
taken to Cardiff and put into dry dock for the 
purpose of having the necessary average repairs 
effected. After the repairs were completed, an 
average statement was prepared, according to 
which the respondents were liable to the appel- 
lants in the sum of 82/. 5s. From this, however, 
the respondents claimed to deduct 2l. 5s. for the 
following reasons: While the ship was in dry 
dock, in the course of repairing the damage 
caused by the stranding, the appellants took the 
Opportunity of calling in Lloyd’s surveyor to 
ook at the ship, and ascertain whether any 
repairs were necessary to enable her to pass 
her No. 1 Lloyd’s classification. The surveyor 
Certified that no classification repairs were neces- 
sary, and the ship accordingly passed her classifi- 
Cation. The time at which it would be necessary 
for the ship to be surveyed had not at that date 
arrived, but by the rules of Lloyd’s Register the 
time might be anticipated, and the owners were 
at liberty to call for a survey at the time when 
the ship was in the dry dock. 

_ The appellants contended that they did not 
In fact take the ship into dry dock, and 
the dock expenses were not incurred for the pur- 
Pose, or with the intention, of having the ship 
Surveyed and classified, the appellants only having 
taken advantage of her being there to call in the 
Surveyor to inspect her bottom and see whether 
Classification repairs would be necessary, and that: 
the time during which the dock was used for 


effecting the underwriters’ repairs was not in any 
way increased and no additional expenses were 
incurred by reason therevf. 

The respondents contended that as the ship 
in fact underwent her ciassification survey at the 
same time that the average repairs were effected 
the docking expenses ought to be divided between 
owners and underwriters. They accordingly 
deducted from the sum of 82l. 5s. (for which they 
were liable according to the average statement) 
the sum of 2l. 5s. as representing the proportion 
of that portion of the docking expenses which 
was attributed to the defendants by the average 
statement which the defendants contended ought 
to be borne by owners. 

No evidence was called at the trial, the action 
being tried on admissions made by the parties. 

The admissions were :— 

1. That the vessel in fact passed uer No. 1 
Classification Survey at Lloyd’s Register of 
British and Foreign Shipping as required by the 
rules when she was in dock, the opportunity of 
her being in dock being taken to see if reclassifi- 
cation repairs were necessary. 

2. That docking was necessary for the vessel to 
pass such survey. 

3. That items amounting to 55l. were proper 
charges for the work done. 

But the first admission was made subject to the 
following qualification or limitation: “But not 
that she went into dock for that purpose, nor that 
any such repairs were done, nor that the time had 
arrived at which it was necessary for her to pass 
such survey.” 

A similar qualification was attached to the 
second and third admission. 

Mathew, J. decided in favour of the under- 
writers, the defendants below and respondents in 
the present appeal, on the ground that the case 
was covered by the decision in the case of The 
Vancouver (Marine Insurance Company v. China 
Transpacific Steamship Company, 55 L. T. Rep. 
491; 6 Asp. Mar. Law Cas. 68; 11 App. Cas. 573). 


March 20 and 23.—The case came on for argu- 
ment before the Lord Chancellor (Hulsbury), 
Lords Watson, Macnaghten, and Morris. 


Cohen, Q.C. and Montague Lush appeared for 
the appellants. 


J. Walton, Q.C. and J. A. Hamilton for the 
respondents. 


At the conclusion of the arguments their Lord- 
ships took time to consider their judgment. 


Lord Watson died on the 14th Sept. 1899, and 
their Lordships requiring further argument, the 
case was reargued on the 16th Nov. before the 
Lord Chancellor (Halsbury), Lords Macnaghten, 
Morris, Davey, Brampton, and Robertson. 


Cohen, Q.C. (Montague Lush with him), for the 
appellants, contended that it was held in the court 
below that the case was governed by The Van- 
couver case (ubi sup.), but in that case there were 
two sets of repairs—owner’s repairs as well as 
underwriter’s repairs—which distinguishes it. 
It was necessary to dock the ship to repair 
damages which had to be done then, but it was 
not necessary that she should then go into dock 
to be surveyed for classification. The survey did 
not affect or delay the repairs in any way. The 
underwriters are liable to indemnify the owners, 
and this liability covers these expenses. The 
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argument on the other side must go to tbe 
extent of saying that, if any incidental advantage 
is gained by the ship being in dock, such as the 
opportunity for a survey, the expenses must be 
apportioned. The Vancouver case, so far from 
deciding that, decides the contrary. In that case 
it was said that if any portion of the dock charges 
for the time during which the owner’s repairs 
were going on were borne by the underwriters it 
would go beyond their indemnity, but the House 
decided that they were to bear a part. The argu- 
ment was that the whole expenses were not to be 
borne by the owner, and it was so decided, but 
the decision gave the owner a profit beyond his 
indemnity. The underwriters undertake to indem- 
nify against all damage, and the owner need not 
account for an incidental profit. 


J. Walton, Q.C. (J. A. Hamilton with him), 
argued that the case was covered by the decision 
in The Vancouver case. The only difference is 
that in that case the ship went into dock in the 
first instance for owner’s repairs, whereas in this 
case it was for underwriter’s repairs. On prin- 
ciple the cases are indistinguisbable, only the 
positions are reversed. The underwriters are 
contending here for what the owners contended 
for there. The question is, What was the loss 
covered by the policy? The contract of insur- 
ance is an indemnity measured by the cost of 
repairs. The test is, for whose benefit was the 
expenditure made ? 


Cohen, Q.C. was heard in reply. 


At the conclusion of the arguments their Lord- 
ships took time to consider their judgment. 


Dec. 14.—Their Lordships gave judgment as 
follows :— 


The Lorp CHANCELLOR (The Earl of Hals- 
bury)—My Lords: The sum sought to be 
recovered in this case is a very small one, but the 
principle discussed and decided is one of very 
far-reaching importance, and I am unable to 
concur in the judgment of the majority of the 
Court of Appeal. The agreed facts may be very 
shortly stated. The steamship Ruabon having 
been placed in dock for the purpose of repairs, 
for which the underwriters were liable, while she 
was in dock the owner took advantage of the 
opportunity to have the vessel surveyed. It is 
part of the agreed facts that the holding of the 
survey added not a farthing to the cost, or a 
moment to the period of time during which the 
execution of the repairs proceeded, and the ques- 
tion raised is whether the owner of the vessel is 
liable on any reason known to the law to bear 
part of the expense involved in the docking of the 
ves-el and keeping her there while the repairs 
were being executed. I notice that in more than 
one of tne judgments it is said that the owner 
of the vessel used the dock for his own purposes. 
I think that there is a fallacy in the employment 
of that word “used.” He went on to his own 
vessel and held a survey, and I think that it is 
not true to say that the dock was used for his 
purposes at all. He took advantage of the oppor- 
tunity which was afforded to him by another 
person (the insuring company) being under con- 
tract to do that themselves which gave him an 
opportunity of seeing the vessel, and for which, if 
he had been minded to make a survey, he would 
have had to pay himself. But unless the phrase 


“using of the dock” is explained, it seems to me 
to be fallacious first to say that he used the 
dock and then to infer that as he used the dock 
he is called upon to pay for it. I propose to 
examine in detail the various cases, or rather the 
various classes of cases, where the right to contri- 
bution has been held to be part of our law. But 
it seems to me a very formidable proposition 
indeed to say that any court has a right to enforce 
what may seem to them to be just, apart from 
common law or statute. The courts, no doubt, 
will enforce the common law, and will apply it 
to new questions of fact which arise; but I cannot 
understand how it can be asserted that it is part 
of the common law that where one person gets 
some advantage from the act of another a right 
of contribution towards the expense from that 
act arises on behalf of the person who has done 
it. Many cases might be put where the gene- 
rality of such a proposition would be plainly 
contrary to any received principle, and to my 
mind the question now in debate—admitted to be 
absolutely novel—would not be covered by any 
principle known to the law, except such a general 
proposition as I have indicated above. Now, I 
am unable to afirm that that is the condition of 
the common law. , 

The doctrine of “ Average” has been repeatedly 
held to be a rule derived from the maritime law of 
Rhodes. In his judgment in Strang v. Scott 
(61 L. T. Rep. 597; 6 Asp. Mar. Law Cas. 419; 
14 App. Cas. 601) Lord Watson said: “ The rule of 
contribution in cases of jettison has its origin in 
the maritime law of Rhodes, of which the text as 
presented by Paulus (Dig. L. 14, tit. 2) is, ‘Si 
levande navis gratia jactus mercium factus est, 
omnium contributione sarciatur, quod pro omni- 
bus datum est?” Bramwell, L.J., it is true, in 
Wright v. Marwood (45 L. T. Rep. 297; 4 Asp. 
Mar. Law Cas. 451; 7 Q. B. Div. 62), rested 
it upon an implied contract inter se to con- 
tribute by those interested. Brett, M.R., on 
the other hand, in Burton v. English (49 L. T. 
Rep. 768; 5 Asp. Mar. Law Cas. 187; 12 Q. B. 
Div. 218), spoke of it as a right arising not from 
any contract at all, but from the old Rhodian 
laws, which had been incorporated into the law of 
England as the law of the ocean. It is not 
necessary to go minutely into the arguments 
arising from the difference of opinion as to the 
origin of the law. It is, at all events, a known 
principle enforceable by the courts, resting either 
upon positive enactment adopted into our law or 
from an implied contract between the parties. So 
Lord Coke in Sir William Harbert’s case (3 Rep. 
11, b) explains very clearly when dealing with 
“eontribution.” He says: “ Note, reader, when 
it is said before and often in our books that if 
one purchuser be only extended for the whole 
debt, that he shall have contribution; it is not 
thereby intended that the others shall give or 
allow to him anything by way of contribution, 
but it ought to be intended that the party, who is 
only extended for the whole, may by audita 
querela or scire facias, as the case requires, defeat 
the execution, and thereby he shall be restored to 
all the mean profits, and compel the conusee to 
sue execution of the whole land; so in this 
manner everyone shall be contributory, hoc est, 
the land of every ter-tenant shall be equally 
extended.” Lord Redesdale in the case of 
Stirling v. Forrester (3 Bligh, 596), said that “ the 
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decision in Dering v. Lord Winchilsea (1 Cox, 
318; 2 Bos. & Puller, 270) proceeded on a prin- 
ciple of law which must exist in all countries, 
that where several persons are debtors all shall be 
equal. The doctrine is illustrated in that case 
by the practice in questions of ‘ Average,’ &c., 
where there is no express contract, but equity 
distributes the loss equally. On the prisage of 
wines, it is immaterial whose wines are taken ; all 
must contribute equally, soit is where goods are 
thrown overboard for the safety of the ship, the 
owners of the goods saved by that act must con- 
tribute proportionally to the loss. The duty of 
contribution extends to all persons who are within 
the scope of the equitable obligation.” I know of 
no case in which anything like the present claim 
has been advanced. There is no debt here for 
which both the parties in question are bound to 
some third person. It cannot be denied that the 
underwriters here were themselves bound to incur 
all the liability they did incur, and that the ship- 
owner was under no such liability. There is here 
no joint ownership which makes a liability upon 
all partaking of that ownership, and which 
liability each is under an obligation to some third 
person to fulfil. In another part of Lord Redes- 
dale’s observations in the case of Stirling v. 
Forrester, his Lordship makes clear what he 
means by his commentary on the casé of Dering 
v. Lord Winchilsea. He says: “ The principle 
established in the case of Dering v. Lord 
Winchilsea is universal, that the right and duty 
of contribution is founded in doctrines of equity, 
it does not depend upon contract. If several 
persons are indebted and one makes the foe 
the creditor is bound in conscience, if not by 
contract, to give to the party paying the debt, 
all his remedies against the other debtors. The 
Cases of average in equity rest upon the same 
principle. It would be against equity for the 
creditors to exact or receive payment from one 
and to permit, or by his conduct to cause, the 
other debtors to be exempt from payment. He 
is bound, seldom by contract but always in con- 
Science as far as he is able, to put the party 
paying the debt upon the same footing with 
those who are equally bound. That was the 
Principle of the decision in Dering v. Lord 
Winchilsea and in that case there was no 
evidence of contract as in this. So in the 
case of land descending to coparceners, subject to 
a debt, if the creditor proceeds against one of the 
coparceners the others must contribute. If the 
creditor discharges one of the coparceners he 
cannot proceed for the whole debt against the 
others; at the most they are only bound to pay 
their proportions.” In all the cases to which I 
ave referred, and in all the observations made 
by the learned judges, the liability of each of the 
Persons held to be bound to contribute is assumed 
to exist either by contract or by some obligation 
binding them all to equality of payment or sacri- 

ce in respect of that common obligation. But 
this is the first time in which it has been sought 
to advance that principle where there is nothing 
in common between the two persons, except that 
One person has taken advantage of something 
that another person has done, there being no 
Contract between them—there being no obligation 
by which each of them is bound; and the duty to 
Contribute is alleged to arise only on some general 
Principle of justice, that a man ought not to get 


an advantage unless he pays for it. So that if a 
man were to cut down a wood which obscured his 
neighbour’s prospect and gave him a better view, 
he ought upon this principle to be compelled to 
contribute to cutting down the wood. Or if a 
man built a wall so as to shield his neighbour’s 
house from undue wet or danger from violent 
tempests, he ought to be entitled to contribution 
because he has got an advantage from what his 
neighbour did. I can find no authority for any 
principle which includes this case. 

The heads of “ Average,” “ Principal and 
Surety,” “Joint Debtor,’ or “ Ownership of 
Lands,” all of which are liable in execution and 
only one of which has been made the subject of 
execution, are intelligible heads of the law, and 
are included within well-known and ascertained 
principles. This case seems to me to go entirely 
beyond those ascertained principles, and for it 
there would appear to be no authority. No 
statute has authorised it; no principle of the 
common law comprehends it; and I am therefore 
unable to concur with the judgment of the 
majority of the Court of Appeal. But it remains 
to consider whether the case is not covered by 
authority. That supposed authority is to be found 
in what has been called The Vancouver case—The 
Marine Insurance Company Limited v. The China 
Transpacific Company Limited (55 L. T. Rep. 491 ; 
6 Asp. Mar. Law Cas. 68; 11 App. Cas. 573). I 
cannot think that that case establishes any such 
proposition as is insisted on here. In that case 
the sole question was whether a particular average 
loss sustained by the respondent exceeded 3 per 
cent. within the meaning of the warranty. It is 
necessary to observe somewhat minutely the facts 
of that case, in order to see whether there is any- 
thing in it which affects the question now in 
debate. The Vancouver, the vessel in question, 
was insured in a time policy which contained the 
warranty “free from average under 3 per cent.” 
During a voyage covered by the policy she 
sustained certain damage not known at the time, 
but when some time after the owners, for their 
own purposes of cleaning and scraping her, put 
her into dock, the damage was observed then and 
there, and the underwriters were of course liable 
to make good the particular average loss for 
which under the policy they were liable. The 
question having arisen in this form, and the owners 
having paid the whole of the dock dues while the 
vessel was being scraped and cleaned, and while 
simultaneously the obligation of the underwriters 
was being fulfilled by the repair of the damage, 
it was argued that by the accidental circumstance 
of the owner having put his vessel into dock, 
and the underwriter having thereby escaped 
any liability to the dock owner for dock 
dues, the cost of repairs to him was brought 
under the agreed amount of 3 per cent. 
What the court had to determine was the liability 
under the policy in question, and with reference 
to that question which, be it observed, is to be 
measured by what the damage would cost to 
repair, the court held that the dock dues were 
part of the cost, and that under the circumstances, 
as the operations were simultaneously performed, 
the cost should be attributed (let the phrases be 
noted) in moieties to the operations of those two 
persons interested. Now the owner paid the dock 
dues, and if he had not done so the underwriter 
would undoubtedly have had to pay for dock dues 
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and if he had, the amount paid would have been 
over 3 per cent. It came, in fact, to a calculation 
of the extent of the damage done, and that being 
measured by its cost of repair, it was hcld that 
the 3 per cent. was reached. What Lord 
Herschell meant is, I think, sufficiently explained 
by what he says in commenting on the case of 
Pitman v. Universal Marine Insurance Com- 
pany (46 L. T. Rep. 863; 4 Asp. Mar. Law Cas. 
544; 9 Q. B. Div. 192), as to the mode in which 
the particular average loss was to be arrived at 
in that case. He says: “All the judges were, 
I think, agreed that where there is a partial loss 
in consequence of injury to a vessel by perils 
insured against, and the ship is actually repaired 
by the shipowner, he is entitled as a general 
rule to recover the sum properly expended in 
executing the necessary repairs, less the usual 
allowances.” Now the facts found in that case 
which is relied on were that the vessel was put 
into dry dock on the 4th Jan. 1876. It was dis- 
covered on the afternoon of the same day that 
her stern post was broken. It was found by the 
special case that if the vessel had required 
nothing but scraping and cleaning, the purpose 
for which alone she was put there by her owners, 
she might have been finished and discharged by 
the evening of the 6th, whereas for the purposes 
of her repair, for which the underwriters were 
responsible, she required the whole time from the 
4th to 11th Jan., when in fact she was discharged. 
How a mode of thus calculating the particular 
average loss so as to satisfy the contract between 
the two parties to it can justify such a proposition 
as is here insisted on, I am wholly unable either 
to understand or to agree to, and I think this judg- 
ment should be reversed. 


Lord Macnaeguten.—My Lords: I concur. I 
agree with my noble and learned friend on the 
woolsack that there is no principle of law which 
requires that a person should contribute to an 
outlay merely because he has derived a material 
benefit from it, nor is there, I think, any autho- 
rity to be found for the application of such a pro- 
position, unless it is to be found in The Vancouver 
case. The Vancouver case has been supposed to 
go some way in that direction in a question 
between shipowner and underwriter, where ship’s 
repairs and underwriter’s repairs are carried out 
simultaneously. But it must be borne in mind 
that the question for decision in that case was 
“ whether a particular average loss sustained by 
the respondents exceeded 3 per cent. within the 
meaning of the warranty contained in a policy of 
assurance underwritten by the appellants,” and 
that (as Lord Herschell was careful to point out) 
was the sole question for decision. it was not 
decided that the shipowner was liable for one half 
the cost of the use of the dock, including dock 


charges, but that the underwriter in respect of | 


his obligation was liable at least for one half of the 
cost. That was enough in the particular case to 
give the victory to the shipowner, and in this 
House he could not have asked for more. 


Lord MorRis concurred. 


Lord Davrey.—My Lords: I have had the 
opportunity of reading the judgment of my noble 
and learned friend Lord Brampton. It expresses 
my opinion so much better than I could express 
it myself that I will not trouble your Lordships 
with any observations of my own. 
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Lord BRAMPTON.—My Lords : I entirely concur 
in the judgment which has been delivered by the 
Lord Chancellor. Itake the general rule to be 
correctly stated by Lord Herschell in The Van- 
couver case, “ that where there is a partial loss in 
consequencè of injury to a vessel by perils in- 
sured against, and the ship is actually repaired 
by the shipowner, he is entitled to recover the 
sum properly expended in executing the necessary 
repairs, less the usual allowances, as the measure 
of his loss.” Itake it also as admitted that, but 
for the matter which I am about to mention, it 
would not be disputed that the respondents were 
liable under their policy to pay as an indemnity 
against the loss by perils of the sea which 
occurred, the full sum of 82l. 5s. claimed. This 
represents prima facie their responsibility. The 
respondents seek to reduce this amount by the 
sum of 2l. 5s. by reason of a survey of the ship 
which the plaintiffs, the owners, caused to be 
made by Lloyd’s surveyor, during the period in 
which the vessel was under repair on the pontoon, 
which, for this purpose, I may calla dry dock. 
If they are right in making a reduction on this 
account, no question being raised as to the amount, 
the respondents are entitled to retain the judg- 
ment pronounced in their favour by the majority 
of the Court of Appeal. Since the decision of 
The Vancouver case (ubi sup.), by which, of course, 
we are bound, and which to me seems to be 
founded on good sense, it is not, in my opinion, 
open to question that where two operations are 
essentially necessary to be performed upon the 
hull of the ship in order to render her in a con- 
dition to justify a prudent owner in sending her 
again to sea, one of such operations being to 
effect repairs for the cost of which underwriters 
are responsible—the other to ciean and scrape the 
ship necessitated by wear and tear, the cost of 
which must be borne by the owners themselves, 
neither of which operations could be performed 
unless the ship were drydocked, and both of which 
operations the owners and underwriters, or 
owners acting for themselves and also for the 
underwriters, deem it expedient should be per- 
formed at one and the same time, or that one 
should immediately follow the other without any 
substantial interval under one continuous dry- 
docking, in such cases the cost of docking and 
all dock dues during the period in which the 
vessel is in dock must be shared in proportion, 
having regard to the period of joint or separate 
actual use of it. I do not, however, find anything 
in The Vancouver case which would justify such 
division of dock dues, unless in such cases as I 
have mentioned. The present is a very different 
case. The Ruabon was drydocked solely to 
erable the underwriters to effect the repairs 
for which they were liable and with no other 
object, aud no other repair was, in fact, done or 
required to be done on the ship; the survey of 
Lloyd’s surveyor was in no way necessary for 
any purpvse connected with the wok performed 
on the vessel, but was only made to entitle the 
owners to reclassification at Lloyd's, and need not 
have been made at that moment, nor at any par- 
ticular time, so long as it was made within the 
time limited by Lloyd’s rules, which had then 
nine months to run. It is quite true that if it had 
not then been made it would have been necessary 
if she were afterwards surveyed to have incurred 
the expense of again drydocking her at the 
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Owners’ expense, and to that extent the owners 
might have been benefited. I say might, because 
the owners might have sold the vessel in the 
meantime, or some other thing might have 
occurred to render such survey unnecessary. 
Assuming, however, that the expense of another 
drydocking was in this way saved, and that to 
that extent the owners were benefited, I think 
that circumstance immaterial, and it does not 
warrant a claim for contribution towards the dock 
dues imperatively incurred on the underwriters’ 
account in the discharge of their obligations. I 
think that such contribution can only be insisted 
upon in those cases where work is done to the 
vessel itself by two or more persons, each 
separately and simultaneously engaged under 
different obligations in doing portions of it, dry- 
dockirg being necessary for each. If the respon- 
dents’ claim for contribution were allowed, I see 
no reason why such a claim might not be made 
against an owner who, while his ship was in 
dry dock sold her, subject to immediate inspec- 
tion and survey by his purchaser. A variety of 
other cases similar in character’ might be sug- 
gested. I think that the owners, in causing the 
survey to be make in this case, were taking what 
Lord Herschell termed “ an incidental advantage ” 
from the fact that a damage arising from a risk 
within the policy had necessitated repairs at the 
expense of the underwriter; and he puts by way 
of illustration the case of a vessel in ordinary 
course requiring scraping and painting at intervals 
of five years, and before the time for such opera- 
tion has arrived meeting with a disaster by perils 
of the sea and docked for repairs for which under- 
writers were responsible; and the shipowner 
taking the opportunity of scraping and painting 
his ship. In repudiating the notion that the 
entire time occupied in that operation should be 
borne by the shipowner, he adds, “if they were to 
be borne by him at all.” This observation of 
that noble and learned Lord makes it clear to 
me that he did not contemplate his judgment 
Covering such a case as this, where nothing was 
in fact done on the ship, and the survey did 
not in the smallest degree delay the completion or 
add one farthing to the expense of the repairs 
done for the underwriter. I think, therefore, that 
this appeal should be allowed. 


Lord ROBERTSON concurred. 
Judgment of the Court of Appeal reversed, 
with costs here and below. 


Solicitors for the appellants, Botterell and 
Roche, for Vaughan and Roche, Cardiff. 

Solicitors for the respondents, Waltons, Johnson, 
Bubb, and Whatton. 
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Tuesday, Nov. 14, 1899. 
(Before SMITH, COLLINS, and WILLIAMS, L.JJ J 
WEIR AND Co. v. GIRVIN AND Co. (a) 
APPEAL FROM THE QUEEN’S BENCH DIVISION. 


Advance freight—Destruction of goods by fire on 
board while loading—Charter-party—Construc- 
tion. 


By a charter-party the charterers agreed to load 
on the ship a full and complete cargo for carriage 
from the Tyne to San Francisco. Freight was 
to be paid at a certain rate per ton on the 
quantity to be delivered to the consignees; and 
was to be paid two-thirds in cash three days 
after sailing, ship lost or not lost, the balance 
on unloading and right delivery of the cargo. 
Fire was a peril mutually excepted. Part of 
the cargo after being loaded was destroyed by 
fire before the ship sailed. The charterers subse- 
quently loaded more cargo of sufficient amount, 
taking the amount destroyed into consideration, 
to fill wp the carrying space of the vessel. 
Three days after sailing the owners claimed 
advance freight on two-thirds of a full cargo. 

Held, affirming the judgment of Lord Russell, C.J., 
that the owners were not entitled to advance 
Freight on the part of the cargo which had been 
destroyed by fire. 


THIS was an appeal from the judgment of Lord 
Russell, C.J. at the trial of the action without a 
jury, which is reported in 79 L. T. Rep. 596; 8 Asp. 
Mar. Law Cas. 470; (1899) 1 Q. B. 193. 


The action was upon a charter-party, of which 
the material parts are as follows :— 


London, 31st March 1898.—It is this day mutually 
agreed between Messrs. A. Weir and Co., owners of the 
good ship or vessel called the Olivebank and 
Messrs. Girvin, Roper, and Co., of London, as agents for 
Girvin and Eyre, of San Francisco, that the said 
ship shall with all convenient speed 
proceed to a loading berth in the river 
Tyne and there, always afloat. in the 
usual and customary manner load . . . a full 
and complete cargo of coke and lawful merchandise 
(excluding coals, subject to stipulations in margin, 
scrap iron, acids, gunpowder, and explosives) cargo 
being of such a natare as will load vessel to 
Lloyd’s freeboard (subject to provisions of side clause) 
weight cargo to be supplied and shipped before the 
coke which the seid charterers bind them- 
selves to ship, and being so loaded shall therewith 
proceed to San Francisco, California, and deliver the same 
in the usual and customary manner . . . the captain 
to sign bills of lading for the weight of cargo taken on 
board as presented without prejadice to the tenor of this 
charter, providing same equal the amount of chartered 
freight. Charterers liability with respect to 
this charter to cease, except for freight as provided, on 
the vessel being loaded, the owner or captain to have an 
absolute lien on the cargo for all unpaid freight and 
demurrage freight for the said cargo to be 
paid on final discharge at the rate of 16s. per ton o f 
2240lb. on the quantity to be delivered to the con- 
signees, except on cargo shipped in Hull as hereinafter 
provided; the freight to be due and paid as follows: 


(a) Reported by E. MANLEY SITH, Esq., Barriater-at-Law. 
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two-thirds in cash, less 6 per cent. for all charges, three 
days after sailing from Tyne, ship lost or not lost, the 
balance on unloading and right delivery of the cargo to 
be paid in United States gold coin at the exchange of 
four dollars eighty cents. per pound sterling ; the act of 
God, the Queen’s enemies, restraint of princes and 
rulers, fire always mutually excepted. 


In the margin of the charter-party was written 
the following note : 

Charterers undertake to ship and owners to load 
1000 tons of dead weight cargo (of which 500 tons may 
be Cannel coal in charterers’ option) in manner re- 
quired by master in Hull on due notice being given, 
vessel being where cargo can be delivered in usual 
manner: freight on cargo shipped at Hull being paid at 
14s. per ton: in event of charterers not loading vessel to 
her marks it is agreed that freight shall be paid on the 
basis of 4350 tons, which owners hereby guarantee to 
be vessel’s capacity of cargo for this voyage less pro 
rata freight on any quantity of cargo short delivered in 
San Francisco. 


While the ship was being loaded a fire broke 
out on board and destroyed 1478 tons of cargo. 

The charterers subsequently loaded 2590 tons 
more cargo, an amount which, with the 1478 tons 
previously shipped, would have exhausted the 
carrying space of the vessel, but would not have 
loaded her down to her marks. 

The ship then sailed for San Francisco. 

Three days later the owners asked for payment 
of the advance freight due under the charter-party, 
and claimed to be entitled to two-thirds of the 
freight on 4350 tons. 

The defendants contended that they were liable 
tg pay only on 4350 tons less the 1478 tons destroyed 

re. 
ni the trial of the action Lord Russell, C.J. 
decided in favour of the defendants. 

The plaintiffs appealed. 


Carver, Q.C. and J. A. Hamilton for the plain- 
tiff—The plaintiffs are entitled to the advance 
freight which they claim, because the defendants 
were bound to pay two-thirds of the freight upon 
all goods shipped in advance three days after the 
sailing of the ship. If the goods are loaded and 
the vessel is able to sail, the right to the advance 
freight is complete, and it is immaterial what 
happens to the cargo if it is once shipped : 

The Oriental Steamship Company Limited v. Tylor 
and another, 69 L. T. Rep. 577; 7 Asp. Mar. Law 
Cas. 377; (1893) 2 Q. B. 518. 
Though freight is only payable upon safe delivery 
of the goods, yet “advance freight” is payable 
whether the goods are delivered or not. The 
placing of the cargo on board is the condition 
which has to be performed in order to make 
“ advance freight ” payable: 
Kirchner v. Venus, 12 Moore P. C. 361; 
Allison v. Bristol Marine Insurance Company, 34 
L. T. Rep. 809; 2 Asp. Mar. Law Cas. 312; 
1 App. Cas. 209. 


That condition was performed as soon as this cargo 
was placed on board, and what happened after- 
wards is immaterial : 
Aitken, Lilburn, and Co. v. Ernsthausen and Co., 
70 L. T. Rep. 822; 7 Asp. Mar. Law Cas. 462; 
(1894) 1 Q. B. 773. 
The fact that fire was one of the perils excepted 
does not affect the payment of “ advance freight,” 
for fire would not prevent the payment of advance 
freight for cargo which had in fact been loaded. 


Joseph Walton, Q.C. and Serutton for the defen- 
dants.—The charter-party says that two-thirds of 
the freight is to be paid three days after the ship 
has sailed. That must refer to the freight men- 
tioned in the preceding clause, which is payable 
at the rate of 16s. per ton on the cargo to be 
delivered to the consignees. That must be the 
cargo estimated to be delivered. Therefore, if, 
before the ship sails, it is known that some of the 
cargo cannot be delivered, such cargo ought not 
to be taken into the calculation. If a full cargo 
were put on board so tbat the ship is loaded down 
to her marks, 4350 tons would be the basis on 
which the two-thirds freight would be calculated, 
unless part of the cargo actually put on board is 
so dealt with by excepted perils that it cannot be 
delivered. The marginal clause provides an agreed 
measure of damages in case of a breach of con- 
tract if the ship is not loaded down to her marks. 
A payment of advance freight is a payment on 
account of freight. How, then, can there be a 
payment on account of a sum which can never 
become payable P 


Smith, Hill, and Co. v. Pyman, Bell, and Co., 64 
L. T. Rep. 436; 7 Asp. Mar. Law Cas. 7; (1891) 
1 Q. B. 742. 


Carver, Q.C. in reply. 


Smirx, L.J.—The question in this case arises 
on the construction of a charter-party, and the 
dispute is between insurers on advance freight 

ayable under the charter-party and insurers on 
fre ht. The charterers were bound to load a full 
and complete cargo, and they were also bound to 
load the vessel down to her marks. A clause in 
the contract provides that in case of a breach of 
that agreement a certain conventional figure is to 
be taken on which the charterer is to pay freight 
at the agreed rate per ton. That conventional 
figure is 4350 tons. Now, the question is as to 
the amount of advance freight which the 
charterers are to pay. The charterers were 
bound by the charter-party to load in the river 
Tyne a full and complete cargo of coke and lawful 
merchandise, excluding certain specified things, 
the cargo to be “of such a nature as will load 
vessel to Lloyd’s freeboard (subject to provisions 
of side clause),” and the ship being so loaded was 
to proceed therewith to San Francisco and deliver 
the cargo there. Freight was agreed “to be paid 
on final discharge at the rate of 16s. per ton of 
22401b. on the quantity to be delivered to the 
consignees.” If the cbarterers should not load a 
full and complete cargo of such a nature as to 
load the vessel to Lloyd’s freeboard, then the side 
clause, which has reference to the vessel’s capacity 
of cargo for the voyage, was to come into effect. 
Then the charter-party goes on to provide that 
freight “is to be due and paid as follows: Two- 
thirds in cash, less 6 per cent. for all charges, 
three days after sailing from Tyne, ship lost or 
not lost, and the balance on unloading and right 
delivery of the cargo.” Now what happened was 
this: Some of the cargo was shipped, but before 
the time arrived for payment of the advanced 
freight, 1478 tons of it were destroyed by fire. 
The charter-party contains an exception of loss 
by fire, and it seems to me that the case of Aitken, 
Lilburn, and Co.v. Ernsthausen and Co. (ubi sup.) 
is applicable. Since part of the cargo after being 
put on board was destroyed by an excepted peril, 
the charterers were not bound to ship further 
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cargo in place of what was destroyed, although 
they were bound to load a fulland complete cargo, 
neither can they be called upon to pay freight in 
respect of what was destroyed. In respect of 
that destroyed part of the cargo there was no 
further duty on the charterers to load the ship 
nor was there any duty on the shipowners to 
carry. The part of the ship that would have 
been taken up by the destroyed cargo was at the 
disposal of the shipowners to fill up as they might 
desire provided that the contemplated voyage was 
not thereby delayed. It is clear that the 1478 
tons of destroyed cargo were out of the question 
altogether before the time cam- for paying the 
advance freight. Then comes the question on 
what was advance freight to be paid? Freight, 
as I have said, was to be paid at the rate of 16s. 
per ton “on the quantity to be delivered to the 
consignees.” I agree with the Lord Chief Justice 
that, in consequence of the destruction by fire of 
the 1478 tons, the conventional sum of 4350 tons 
is to be taken as the basis on which the calcula- 
tion isto be made. As no freight is payable on 
the 1478 tons, that number of tons must be 
deducted from the 4350 tons, leaving a balance of 
2872 tons. Thatis the freight earning capacity 
of the ship for the voyage in question, and the 
two-thirds freight, which is payable in advance, 
must be calculated on that number of tons. That 
is the true meaning of the charter-party. I think 
that the judgment of the Lord Chief Justice was 
right, and that this appeal must consequently be 
dismissed. 

Coutins, L.J.—I am of the same opinion. 
Though my mind has fluctuated a good deal, I 
confess, in the course of the argument, I have 
come to the conclusion that the judgment of the 
Lord Chief Justice is right. The difficulty arises 
from the fact that the sum to be paid as advance 
freight is an aliquot part of another sum, and the 
question is, what is that other sum? That 
depends on the terms of the charter-party. On 
the one side it has been contended that the 
amount of freight payable under the charter- 
party is finally ascertained as soon as the cargo 
is put on board, and that, therefore, the aliquot 
part of it, which is payable as advance freight, is 
determined when the cargo is put on board 
irrespective of what cargo may be eventually 
delivered. On the other side it is said that the 
charter-party declares that freight is only pay- 
able on the quantity of cargo finally delivered to 
the consignees. The mode of payment of the 
freight is, by the charter-party, to be “ two-thirds 
in cash, less 6 per cent. for all charges, three days 
after sailing from Tyne, ship lost or not lost, and 
the balance on unloading and right delivery of 
the said cargo.” On that part of the charter- 
Party the criterion of what is to be paid for 
freight is so much per ton on the quantity 
delivered to the consignees. Then there is a side 
clause which comes into play in consequence of 
the fire which destroyed part of the cargo. The 
charterers did not put on board enough cargo to 
load the ship down to her marks, and therefore 
4350 tons is to be taken as the full capacity of the 
vessel for cargo, and freight is to be paid on that 
basis. It was contended that freight was to be 
paid on the entire 4350 tons, and that the 
advance freight payable was, therefore, two-thirds 
of the freight on 4350 tons. But the words of 
the side clause do not support that contention, 


Vou. IX, N.S. 


because, though it mentions 4350 tons as the 
agreed capacity of the vessel, it provides for a 
deduction of “ pro rata freight on any quantity of 
cargo short delivered in San Francisco.” So that 
the sum to be paid as freight is one which is to be 
ascertained either by knowledge or by speculation 
as to what amount of cargo may be delivered at 
San Francisco. For the plaintiffs it was argued 
that, in providing for the payment of two-thirds 
of the freight in advance, the parties must be 
supposed to have excluded from consideration 
everything that might happen at San Francisco, 
because they have inserted into the clause the 
expression “ship lost or not Jost,” showing 
thereby an intention that the obligation to pay 
advance freight should not depend on any 
speculation as to what might happen subse- 
quentiy. The Lord Chief Justice held that that 
argument could not be sustained, and I agree 
with him. I think that the advance freight is 
payable on the amount of cargo to be delivered. 
The parties have agreed that in one event, the 
loss of the ship, it is payable on cargo which 
cannot be delivered, but the provision with regard 
to that one event does not cut down the rights of 
the parties in other events. Here certainty has 
been substituted for speculation, and a certain 
part of the cargo has been excluded from the 
possibility of earning freight. The delivery of 
that part of the cargo is not prevented by reason 
of the loss of the vessel, but by reason of fire, 
which the charterers are entitled to rely upon 
as relieving them from liability. That is the 
result of considering the obligations contained in 
the body of the charter-party. Then, taking the 
side clause, it seems to me to be worded still more 
favourably to the charterers, because in a certain 
case, in the event of a short delivery of cargo, a 
deduction is to be made of pro rata freight. Here 
it was known to both parties at the time for pay- 
ing the advance freight, that in respect of a 
certain number of tons of cargo no freight would 
ever become payable. That is a fact which must 
be taken into consideration. Therefore, taking 
4350 tons asa basis for our calculation, I think we 
must deduct the number of tons in respect of 
which both parties knew that no freight would be 
payable. I agree, therefore, with the decision of 
the Lord Chief Justice. 

WILLIAMS, L.J.—I agree. I think that the 
word “freight” is used in this charter-party in 
one sense only. There was a time in the history 
of our law, after the judgment in Kirchner v. 
Venus (ubi sup.) in 1859, when it was supposed 
that advance freight and freight were different 
things; that advance freight was not merely 
something paid on account of freight, but was a 
loan or money paid in consideration of goods 
being put on board the ship. Even Blackburn, J. 
entertained that view at the time when he gave 
his opinion to the House of Lords in Allison v. 
Bristol Marine Insurance Company (ubi sup.). 
But it is clear from the judgments delivered in 
the House of Lords that that is not a correct 
view. “Freight” has the same meaning whether 
it is payable as advance freight or not. It may 
be agreed to be payable on the delivery of the 
goods to be carried, or it may be stipulated to be 
payable partly in advance. Still, each payment 
is a payment of freight. But of course it is 
plainly within the competence of the parties to a 
charter-party to make stipulations regulating the 
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payment of each part of the entire freight, and 
they constantly agree that the payment of that 
which is payable in advance shall not be depen- 
dent on the delivery of the goods or the perform- 
ance of the voyage. Thatis what has been done 
in the charter-party we are now considering. The 
stipulations regulating the payment of part of the 
freight do not alter the nature of the whole of it. 
What has happened in this case is that by reason 
of a fire, a peril within the mutual exception 
clause, part of the ship became vacant space, 
having no relation to the charter-party and not 
available for carrying goods under the charter- 
party. Thisseems to me to alter the total freight 
out of which parts are payable at different times, 
but it does not alter stipulations affecting the 
payment of those parts. The charter-party con- 
tinues to apply in its entirety, and the side clause 
also, but in consequence of the fire the total 
amount of cargo in respect of which freight is 
payable has been altered. This seems to me to 
be the outcome of the decision in Aitken, Lilburn, 
and Co. v. Ernsthausen and Co. (ubi sup.), but I 
wish to say that I should have arrived at the same 
conclusion even if that case had never been 
decided. The practical difference between ad- 
vance freight and freight is a difference arising 
from the stipulations agreed upon as to payment 
of one part and another, but they still remain 
parts of one whole, and the alteration of the 
amount of the whole freight does not affect the 
stipulations as to the payment of the different 


pers. Appeal dismissed. 
Solicitors for the plaintiffs, Thomas Cooper and 
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Coward, and Hawksley. 


Wednesday, Nov. 15, 1899. 
(Before SMITH, COLLINS, and WILLIAMS, L.JJ.) 


THe Mayor, ALDERMEN, AND BURGESSES OF 
THE CITY oF BRISTOL v. THE OWNERS OF THE 
STEAMSHIP GLANMIRE; THE BRUNEL. (a) 

Collision—Limitation of liability—Meaning of 
“15 tons burden”—Merchant Shipping Act 
1894 (57 & 58 Vict. c. 60), ss. 2, 3, 503. 


The words “ships not exceeding 15 tons burden” 
in sect. 3, sub-sect. 1, of the Merchant Shipping 
Act 1894 mean ships, the net register tonnage of 
which, ascertained according to the provisions of 
that Act, does not exceed 15 tons; hence an un- 
registered ship, the gross tonnage of which, ascer- 
tained according to the Act, exceeds 15 tons, but 
whose net registered tonnage, ascertained for the 
purpose of registration according thereto, is less 
than 15 tons, is exempt from registration, and her 
owners are entitled to limit their liability calcu- 
lated upon a tonnage so ascertained. 

Judgment of Barnes, J. (79 L. T. Rep. 527 ; 8 Asp. 
Mar. Law Cas. 477) upheld. 


THs was an appeal from a decision of Barnes, J. 
holding that the plaintiffs, the owners of the 
steam-tug Brunel, were entitled to limit their lia- 
bility in respect of a collision which occurred in 
Oct. 1897 between the Brunel and the steam- 


(a) Reported by BUTLER ASPINALL, Esq.. Q.C., and SUTTON 
Timms, Esq., Barrister-at-Law. 


tug Iris. In consequence of the collision, the 
defendants’ vessel, the Glanmire, which was in 
tow of the Iris, sustained damage. 

An action was instituted by the defendants 
against the plaintiffs for the damage so caused, 
and the plaintiffs subsequently admitted liability 
for the collision. 

The plaintiffs then brought this action to limit 
their liability. The facts of the case were as 
follows: The gross tonnage of the Brunel, 
measured in accordance with the provisions of the 
Merchant Shipping Act 1894, was 35-99 tons, the 
allowance for propelling power space was 3115 
tons, and for crew space 6°73 tons, making the 
net register tonnage a minus quantity. 

The defendants resisted the plaintiffs’ claim to 
limit their liability upon the ground that the 
vessel was unregistered, although uot exempt 
from the obligation to be registered. 

The plaintiffs claimed that she was exempt from 
registration under the Act as being @ vessel under 
15 tons burden, and so was entitled to claim the 
protection of sect. 503. 

It was admitted by the defendants that the 
Brunel was a vessel employed solely in naviga- 
tion on the rivers or coasts of the United 
Kingdom: (see sect. 3, sub-sect. 1), 

Sect. 2, sub-sect. 1, of the Act provides that 
every British ship shall, unless exempted from 
registry, be registered under the Act. 

ub-sect. 2 provides that if a ship required by 
the Act to be registered is not registered under 
the Act, she shall not be recognised as a British 
ship. 

Sect. 3 provides that the following ships are 
exempted from registry under this Act: 

Sub-sect. 1. Ships not exceeding 15 tons burden 
employed solely in navigation on the rivers or coasts of 
the United Kingdom, or on the rivers or coasts of some 
British possession within which the managing owners of 
the ships are resident. 


By sect. 503, sub-sect. 1, the owners of a ship, 
British or foreign, are entitled to limit their 
liability to an amount not exceeding 81. per ton, 
in circumstances which would include those ot 
this case. 

Barnes, J. held that the plaintiffs were entitled 
to limit their liability. 

The defendants appealed. 


Joseph Walton, Q.C. and Aspinall, Q.C. for the 
defendants—The Brunel is not entitled to the 
protection of sect. 503. She was not registered, 
aud unless she was exempted under sect. 3 (1) 
she ought to have been registered by sect. 2 (1), 
and for her failure to be so registered she was not 
by sect. 2 (2) entitled to be recognised as a British 
ship. Sect. 72 declares that in such a case a 
vessel is not entitled to the protection and privi- 
leges afforded by the Act, and consequently the 
owners of the Brunel were not entitled to the 
protection of sect. 503. This depends upon 
whether she was a vessel not exceeding 15 tons 
burden: see sect. 3 (1). It is submitted that “ tons 
burden” in that section means gross tonnage 
ascertained according to the provisions of the 
Act. From this certain deductions have to be 
made to ascertain the “net registered tonnage.” 
Barnes, J. held that “tons burden ” means “ net 
registered tonnage.” The Andalusian (39) EAR 
Rep. 204; 4 Asp. Mar. Law Cas. 23; 3 P. Div. 
182) throws some light on the meaning of a 
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“recognised British ship.” Sect. 77 (3) and 
sect. 78 show that “tonnage” means “gross 
tonnage,” because that s ction says that the 
“tonnage” of every ship to be registered shall be 
ascertained, &c.; and then proceeds to deal with 
the deductions to be allowed therefrom for the 
purpose of ascertaining the registered tonnage. 
“Tonnage” all through the Act means primå 
facie gross tonnage: see sect. 78. In this case 
one and three-quarter times the propelling power 
space has been deducted, which leaves the net 
register tonnage a minus quantity. [CoLLINs, 
L.J.—You might have a ship the size of the 
Great Eastern brought below 15 tons register by 
means of deductions.] See sched. 2 of the Act, 
rr. (1), (2), and (3). These rules are referred to 
for the purpose of showing that the “tonnage” 
has first to be ascertained, and then the deductions 
are to be made to find out the “net registered 
tonnage.” So in the form of bill of sale under 
sched. 1, “gross tonnage” is used. [Smrru, L.J. 
referred to sect. 77 (2).] That sub-section only 
applies to vessels with cargo on board, and which 
do not require to be measured for the purpose of 
registration, but for, e.g., light dues. What is 
the meaning of “ burden” in sect. 3? *“ Register” 
is only a conventional thing. “ Gross ” and “net” 
tonnage have both to be registered. It would 
seem an odd result if “burden” means also a 
conventional thing, which may result in a minus 
quantity. [Cotiins, L.J.—It would be no indi- 
cation of the size of a ship.] See sect.92 There 
might be two vessels of (say) 400 tons each; 
one an ordinary tramp steamer, the other a 
fast passenger boat with large engine-room 
space such as runs between London Bridge 
and Margate, carrying hundreds of passengers; 
the former would have to carry a mate and the 
latter not. See sect. 622 (2), which presents the 
same absurdity with regard to pilotage. “ Burden ” 
must be something fixed proportionately to the 
actual size of a ship. Sects. 113 and 119 seem at 
first sight against the appellants; but really they 
have nothing to do with one another, and deal 
with totally different subjects. [Smitu, L.J.— 
The meaning of the words “ registered tonnage” 
in sect. 113 seems synonymous with that of “ tons 
burden in sect. 119.) The terms “burden,” 
“tonnage,” “gross tonnage,” and “ registered 
tonnage,” are all found in the Act. Surely, each 
must have a different meaning? [| WILLIAMS, 
L.J.—It seems as if the two expressions some- 
times mean the same thing, and sometimes diffe- 
rent things; and that one must have regard to 
the part of the Act and the context. Here, 
since the words in question are in that part of the 
Act headed “ Registry,” does not the word 
“burden” mean “register tonnage”?] The 
natural meaning of the word “burden” is 
carrying capacity. The exception is only 
meant to apply to unimportant and small 
craft. The history of legislation concerning 
merchant shipping, which was so much dis- 
cussed in the court below, has nothir g to do with 
the question. 

Robson, Q.C. and Batten for the respondents. 
—The argument in the court below was that 
burden meant carrying capacity: that point 
1s given up and the appellants now say that “tons 

urden” means “gross tonnage.” In the Act of 
George III. (13 Geo. 3, c. 74) tonnage means “true” 
tonnage ; that is, the carrying capacity of the ship; 


because the Act is entitled “An Act for the 
better ascertaining the tonnage and burden, &c.” 
In this case the part of the Act in question has 
to do with the registration; therefore “ burden ” 
means “registered tonnage.” Why should there 
be two different ways of measuring a ship; one 
for ascertaining her burden, and a totally different 
one for determining whether or not she is to be 


| registered ? It is submitted that wherever the Act 


intends “gross tonnage” to be the basis for 
assessing liabilities it says so in plain terms; 
see sects. 503 and 78. The word “burden” is 
sometimes synonymous with registered tonnage: 
see sects. 113 and 119. Or rather “registered 
tonnage” only means “true tonnage”; that is, the 
tonnage which is to be registered: it may be 
“gross” or “net” in some parts of the Act. 
In schedule 2 tonnage means “net tonnage,” 
[ Witirams, L.J. referred to 7 & 8 Will. 3, c. 22; 
13 Geo. 4, c. 60; 26 Geo. 4, c. 60; and 59 Geo 4, 
c. 5.] Tonnage, simpliciter, never means gross ton- 
nage ; it means tonnage ascertained in some way 
prescribed by the Act, which is to be determined 
by the context. There is no instance in the 
whole Act where “gross tonnage” is meant to 
be ascertained and acted on unless the word 
“gross” appears: in every other case “ tonnage ” 
means “net” tonnage. 


Walton, Q.C. in reply. 


Smity, L.J.—This is an appeal from my 
brother Barnes. The question raised in this case 
is, When musta vessel be registered ? This steam- 
tug Brunel was not registered, and she, by her 
negligence, ran into a ship which brought an 
action against her owners, and the steam-tug was 
condemned in the damages. Upon this the owners 
of the tug took proceedings for the purpose of 
getting a limitation of liability under sect. 503 of 
the Merchant Shipping Act 1894, and the point 
taken against the steam-tug was that she ought 
to have been registered, and, inasmuch as she 
was not registered—to put it shortly without 
reading sect.1—her owners could not call in aid 
the provisions of the limitation sect. 503. 
Barnes, J. has held otherwise, since he has held 
that the tug in question did not exceed 15 tons 
burden within the meaning of sect. 1 of the Mer- 
chant Shipping Act 1894. Now, the question here 
is, What is the meaning in this section of the 
words “ not exceeding 15 tons burden?” Does it 
mean not exceeding the gross tonnage of 15 tons 
burden, or does it mean not exceeding the regis- 
tered tonnage of 15 tons burden? Because it is 
conceded that if the meaning of this section 
is “not exceeding 15 tons registered tonnage,” 
this tug did not exceed that, and was, there- 
fore, exempt from registry. Upon an ordinary 
computation to find out what is to be the 
registered tonnage of this ship (after first of all 
calculating what is to be taken into account, and 
then by calculating what is to be deducted from 
that amount, namely, propelling power space, and 
so on), her gross tonnage was 35°99 tons. There was 
to be deducted from that 31 tons odd as allowance 
for propelling power, and 6 tons odd for crew space, 
and the allowances coming to more than the plus 
quantities which had to be added together for the 
purpose of ascertaining the gross tonnage, the 
registered tonnage was really nil. Barnes, J. has 
held the proper construction of this section is that 
ships not exceeding 15 tons burden means not 
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exceeding 15 tons registered tonnage. Now, in the 
court below it was argued by learned counsel—I 
am told, by the late Mr. Aspinall—that the mean- 
ing of tons burden in this section was really “the 
carrying capacity of the ship,” and that argument 
was dealt with by Barnes, J.in a most careful and 
exhaustive judgment, in which he went as far as 
was uecessary into the history of how the word 
“burdeu” came into play. Williams, L.J. has 
also gone into that que.tion, with which I shall 
not deal further. That argument is abandoned 
to-day by Mr. Walton. Mr. Walton sees that 
after the judgment of the learned judge he cannot 
maintain the point argued for in the court below. 
He now contends that although it does not mean 
“carrying capacity,” it does mean “gross 
tonnage.” That is really his argument, although 
he does not like it being stated in that way, because, 
he says, it is the gross tonnage before the autho- 
rised deductions are made therefrom. Now, what 
foundation has he for saying that “ tons burden ” 
means gross tonnage? He was challenged by Mr. 
Robson to give some reason, and what he does is 
to give the only reason which he could possibly 
give. He says that tonnage in the 2nd schedule 
to this Act means the sum of all the dimensions 
of a vessel, without the deductions to be allowed in 
the case of asteamship. I cannot read the rule in 
that way, because it is reading, in my judgment, 
half the rule. Tonnage, in those rules, in my 
opinion, means gross tonnage less deductions— 
that is, registered tonnage. I wish also to point 
out thatthe words “tons burden” which we have 
to construe are in the group of sections in Part 1 
of this Act, which has relation to the registration 
of ships, and, as I have said before, I say again, it 
seems to me to throw no light upon the words in 
one group of sections to call attention to words 
which are to be found in another part of the Act 
which has reference to something entirely different 
to the words in the first part of the Act. This first 
part, with which we have to deal to-day, has 
reference to the question of the registration or 
non-registration of ships. The words which 
were relied upon by Mr. Walton, namely, the 
words “tons burden,” are found also in the 
next group of sections, which relate to sea- 
men, and may well bear another interpretation 
when those sections have to be discussed than 
they do in the group of sections which are now 
under consideration. It seems to me that in these 
sections dealing with the registration or non- 
registration of ships, the words “tons burden” 
mean what they do undoubtedly mean when you 
come to the question of registering ships, namely, 
net tonnage, which is the gross tonnage after 
allowing the deductions. For these reasons I 
am of opinion that my brother Barnes is 
right, and that as the Brunel did not exceed 15 
tons registered tonnage the appeal must be dis- 
missed. 

Coxtins, L.J.—I confess I have felt some doubt 
in this case, which has not been wholly removed 
by the arguments of Mr. Robson, but i think, on 
the whole, that the judgment of my brother 
Barnes and that of my Lord here is the safer 
conclusion to adopt. When one looks, as one 
always likes to do, at the history of this matter, 
one seeks to find what was the principle upon 
which the Legislature excluded certain ships from 
the benefit or the burden, it may be, of registra- 
tion. In the first instance, it provided that certain 


British ships alone should be entitled to regis- 
tration, and it then proceeded to give a certain 
class of ships the benefit of being British ships 
without registration. That class was the class of 
ships not exceeding 15 tons burden, employed 
solely in navigation on the rivers and coasts of the 
United Kingdom; and, looking at that from a 
common-sense standpoint, it does seem to me as if 
“size” was what the Legislature meant to be mate- 
rial in deciding the question whether it would 
insist upon a vessel getting registered before 
claiming the benefits of being a British ship within 
that legislation. At the time that that legislation 
was initiated, of course, steam was not known, and 
the carrying capacity of a ship was practically 
the same thing as its size. It was necessary to 
have a uniform method of arriving at the carrying 
capacity, but up to the introduction of steam that 
corresponded more or less accurately with the 
The result of that was that 


thing which was important to be ascertained for 
many purposes. trod 
carrying capacity, which in the 5 & 6 Will. 4 for 
the first time involved the exclusion of engine- 
room space and so on. Now we stand in this 
position, that the exception remained the same, 
but a different standard of measuring capacity was 
introduced. Now, the argument of Mr. Walton 
does not seem to me to be open to the criticism 
which was addressed to it by Mr. Robson. It 
seems to me that it would be perfectly possible to 
still make size—but size scientifically ascertained 
—the standard of calculation. It seems to me, 
that the principle of determining whether a vessel 
comes within the legislation or not, need not 
necessarily be the same as in ascertaining what is 
her registered tonnage. But there is this anomaly 
also, which appears to me to be involved in the 
position resulting from the judgment of Barnes, J., 
and that is that if size was the ground upon which 
the vessels were excluded, you have, under the 
method which Barnes, J. has applied, this possible 
anomaly—that ships which are very large in 
actual fact, and which certainly could not have 
been contemplated at the time the exemption 
was introduced as coming within it, may, and 
very often do, come within the exemption. But, 
on the whole, I think it is, perhaps, wiser 
to hold that one standard, and one standard 
only, is to be applied, when you are seeking 
to ascertain the tonnage of the ship, and that 
is the standard laid down by the Legislature, 
and which results in the registered tonnage. It 
is perfectly true that, in the process of ascertain- 
ing that, the gross tonnage is first ascertained, 
but it seems to me that that is obtained and stated, 
not by the mandate of the Legislature, as being 
the result which has to be ascertaiued, but merely 
as arising. from this, that the Legislature thought 
it right that the process by which the result was 
obtained should be stated so that, I suppose, it 
could be checked. That which has to be ascer- 
tained, and which the Legislature makes the 
object of the calculation, is the registered tonnage, 
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and not one of the steps in ascertaining the regis- 
tered tonnage. Therefore I think there is real 
difficulty once you are driven away from the point 
taken in the court below, namely, that what is 
really meant is carrying tons as differing from 
the registered tonnage. I think, when once you 
are driven from the contention that it was the 
actual possib e amount that the ship could carry, 
there is something anomalous in stopping short in 
the middle of the calculation which the Legisla- 
ture has enacted, and accepting one of the steps 
towards the goal, instead of the goal itself— 
namely, the gross tonnage, which is only a step 
towards ascertuining the registered tonnage, 
instead of the registered tonnage itself, which is 
the ubject of that. I think, therefore, that on the 
whole it is safer to adopt the decision of Barnes, J. 
I add this, that it seems to me Mr. Walton is 
perfectly well founded in saying that in some 
parts of this Act before us the word “ tonnage ” 
is capable of meaning, and necessarily must 
mean, gross, as distinguished from net, tonnage. 
I also think that in some parts of the Act burden 
means gross as distinguished from net, but that 
does not carry him far enough. We have to 
say, from the context and from the best view we 
can form of what the object of the Legislature 
was in making this standard of inclusion or ex- 
clusion, what interpretation is to be put upon it 
by ourselves. It is capable of either, and I 
think that on the whole the safer is that which 
has been adopted by Barnes, J. 

WILLIAMS, L.J.—I agree, and the reasons 
which have been given by other members of the 
court se2m to me so ample and satisfactory, that I 
only pivpose to say a word or two. As I under- 
stand Mr. Waltons argument, it is not 
based in any degree upon the use of the word 
“burden ” in the 3rd section of the Merchant 
Shipping Act of 1894. His argument would 
have been equally applicable to all the words of 
sub-sect. 3, which runs: “Ships not exceeding 
15 tons,” &. I do not wish to seem to be 
critical, but I cannot help thinking that the case 
has taken longer than it need have done, because 
during a great part of the argument I was 
under the impression that Mr. Walton was 
largely relying upon the employment of the word 
“burden.” Having got rid of that, let us see how 
the matter stands. The question is, what is the 
meaning of the words “ships not exceeding 
15 tons will be exempted from registry.” Can any- 
one doubt that primd facie you are to use the same 
standard in arriving at the 15 tons which is to 
exempt from registry, as you will have to use 
when you ascertain the tonnage of a vessel which 
has to be registered? It is said here that you 
ought not to do it, and the reason which is sug- 
gested for applying what I cannot help calling an 
unnatural interpretation to these words, is this: 
if you apply a natural interpretation you wili, 
having regard to the various purposes of this Act 
of Parliament in reference to the parts of the Act 
where “ tounage ” is used, arrive at a result which 
is not likely the Legislature could bave con- 
templated. I say, in answer to that, in the first 
place, that I have only to deal with the construc- 
tion of these words in this particular part of the 
Merchant Shipping Act, which deals with regis- 
tration. With regard to the words that appear 
in this part of the Act, the word “burden” does 
become of importance, not as the basis of an 


argument, but as enabling us historically to arrive 
at really what was the purpose of this section. 
One caunot really doubt, if one looks at it, that 
the whole of this section, which has appeared in 
various shapes since, is derived from 7 & 8 Will. 3, 
c. 22. That wasan Act passed for the purpose of 
preventing frauds and regulating abuses in the 
plantation trade. There is a provision that only 
British ships should have the benefit of the trade 
between this country and our plantations, which 
in those days included the whole of what are now 
the United States of America, and the Act pro- 
vides for registration. In doing so it describes 
the kind of ship which may be registered—broadly, 
ships built at ports in England and certain places 
in the plantations—and then says that the regis- 
tration shall be upon the oath of the master as 
to the tons burden. That shows the origin and 
reason of the registration Presently, when you 
come to 26 Geo. 3, c. 60, it was desired to amend 
this Act, and to include some of those ships 
which had been excluded before, and it is in the 
3rd section of the Act of 26 Geo. 3 that one 
first finds this limitation of 15 tons. I cannot 
doubt myself that when the 15 tons limitation 
was first introduced it was intended that that 
15 tons—which was the 15 tons, be it observed 
which was introduced, among other reasons, at all 
events, as a limitation of the class which should 
be entitled to the privilege of being registered for 
the purpose of navigating between this country and 
the plantations—I cannot doubt that that 15 tons 
was to be measured by the standard that was 
introduced into that statute. It is true that is not 
the standard with allowances which is now used. 
That standard with allowances was first introduced 
into the Act of 13 Geo. 3, amended by 26 Geo. 3, 
which was amended by 59 Geo. 3. The Act of 
Will. 3 introduced the necessity for registration 
of the use of the word “burden,” but excluded the 
smaller ships altogether. The amended statutes 
included the smaller ships which are above 15 tons, 
and provides a measure for that 15 tons, which 
was a measure of the interior capacity of the ship, 
without any deduction at all. Then comes the 
later statute, which was necessitated by the intro- 
duction of steam navigation in boats. That was 
the statute which introduced substantially the 
mode of measurement which still exists in the last 
Merchant Shipping Act. Under the circum- 
stances, for myself I have no doubt whatever that 
the 15 tons mentioned in the 8rd section of the 
present Merchant Shipping Act is 15 tons 
registered net tonnage, and not 15 tons gross 
tonnage. 

Solicitors for the plaintiffs, Robins, Hay, 
Waters, and Hay, agents for D. Travers Burges, 
Bristol. 

Solicitors for the defendants, T. Cooper and Co. 


Nov. 7 and 22, 1899. 

(Before SMITH, COLLINS and WILLIAMS, L.JJ.) 
WEIR v. UNION STEAMSHIP CoMPANY. (a) 
APPEAL FROM THE QUEEN’S BENCH DIVISION. 
Charter-party—Duty to supply ballast. 


By a charter-party vt was agreed that a vessel with 
oficers and crew should be placed at the disposal 


(a) Reported by E. MANLEY SMITH, Bsq., Barrister-at-Law. 
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of the charterers or their assigns for the convey- 
ance of merchandise and (or) passengers between 
certain ports, the vessel being let for the sole use 
of the charterers, with liberty to sub-let, for three 
voyages commencing not later than a certain da 
when she was to be placed with clear holds at 
the charterers’ disposal at New York, they having 
the whole reach or burden of the vessel, sufficient 
room being reserved to the owners for the officers, 
crew, and tackle, &c., of the ship. The vessel was 
not to be required to load more than she could 
reasonably stow and carry over and above her 
tackle, stores, &c. The captain was to be under 
the orders of the charterers as regards employ- 
ment, agency, and other arrangements, and in 
case of dissatisfaction of the charterers the 
owners agreed to make any necessary change in 
the appointment of the captain or crew. The 
freight payable by the charterers was a fixed 
monthly amount, and was payable until the 
charterers delivered up the vessel to the owners. 
The oumers were to have a lien on the cargo and 
freight for arrears of hire, and the charterers 
were to have a lien on the ship for the freight 
payable in advance. 

The charterers sent the ship upon one of the 
voyages contemplated by the charter-party with- 
out any cargo. It consequently became necessary 
for the proper navigation of the ship to take on 
board some ballast in addition to her usual 
water ballast. In an action to decide at whose 
cost this extra ballast was to be supplied : 

Held, that there was nothing in the charter-party 
which relieved the shipowners from the ordinary 
obligation of shipowners to supply the necessary 
ballast for the proper navigation of the ship. 


THIS was an appeal from the judgment of 
Bigham, J. on a preliminary point of law arising 
in the action. 

The action was brought by the owners of 
the steamship Elleric, to recover from the char- 
terers balance of freight due under the charter- 
party. 

The defendants counter-claimed in respect of 
the time lost during the execution of repairs to the 
vessel’s propeller, and for the cost of ballast 
supplied to the vessel by the defendants under 
protest. 


The charter-party so far as is material to the 
present case was as follows: 


London, 10th June 1897.—It is this day mutually 
agreed between Messrs. Andrew Weir and Co., owners 
of the good steamship or vessel called the Elleric, of the 
measurement of 3583 tona gross and 2322 tons net or 
thereabouts, now at Greenock, and the Union Steamship 
Company Limited of London, charterers of the said 
ateamship. 

1. That the said vessel or steamer being tight, 
staunch, and strong, and in every way fitted for the 
service and to be maintained by the owners with suffi- 
cient complement of officers, seamen, engineers, firemen, 
and stewards, shall be placed at the disposal of the said 
charterers or their assigns to be employed by them in 
the conveyance of lawful merchandise (including live 
stock) and (or) passengers as follows: between all good 
and safe ports and places in the United Kingdom and 
(or) United States and (or) ports of South and East 
Africa. 4 

2. The said vessel is let for the sole use of the said 
charterers and for their benefit, and with liberty to sub 
let (subject to owners’ approval of trade) for two or 
three round voyages at charterers’ option, commencing 


not later than the 15th July next, by which day she is 
to be placed with clear holds at the disposal of the char- 
terers at the port of New York, they having the whole 
reach or burthen of the vessel, including passengers’ 
accommodation (if any), proper and sufficient room being 
reserved to the owners for the officers, crew, tackle, 
apparel, furniture, provisions, and stores; and the 
vessel is not to be required to load more than she can 
reasonably stow and carry over and above her tackle, 
provisions, stores, and fuel. The owners guarantee that 
vessel has just been in dry dockand painted, and undertake 
to maintain her in a thoroughly efficient state during the 
currency of her charter. . - . 

8. The captain shall use all and every reasonable 
despatch in prosecuting the voyage or voyages, sails are 
to be set whenever practicable and of advantage to the 
charterers, and the crew are to render all customary 
assistance in loading and discharging, which, however, 
is to be carried ont by and at the risk and expense of the 
charterers. ə 

4. he captein (although appointed by the owners) 
shall be under the orders and direction of the charterers 
as regards employment, agency, and other arrangements 
and the charterers hereby agree to indemnify the owners 
against all consequences or liabilities that may arise 
from the captain signing bills of lading or in otherwise 
complying with such orders and directions. 

5. If the charterers shall have reason to be dissatis- 
fied with the conduct of the captain, officers, or engineers, 
the owners shall on receiving particulars of the com- 
plaint investigate the same, and if necessary make a 
change in the appointments. 

7. The coals for the steam engines shall be supplied 
by and at the cost of the charterers, who shall also bear 
all port and dock charges, pilotage, light dues, agency 
commissions, delivery, labourage, and all other duties, 
charges, and expenses, the owners providing and paying 
for all ship’s stores, insurance, crew’s wages and 
victualling. . . - ; 

8. The freight for the hire of the said vessel shall be 
paid as follows, at and after tho rate of 10501. per 
month, but should the vessel be kept on hire over twelve 
months, all extra time to be paid for at the rate of 
11501., and to be paid monthly in cash in advance in 
London, and continue payable until the vessel 
is again returned by the charterers to the owners at New 
York to be delivered in like good condition as when 
chartered, fair wear and tear excepted. 

10. The owners to have a lien upon the cargo and 
freight for arrears of hire, including the monthly freight 
in advance, but the charterers to have a lien upon the 
ship for such last-mentioned freight, 

13. In default of payment of hire when due, owners to 
be at liberty immediately to resume possession of the 
vessel and to claim damages. 

16. Charterers have the option of cancelling this 
charter-party if the vessel is not placed at their disposal 
as and at the time stipulated above. 


The Elleric made three voyages under this 
charter-party each time without cargo, 

On the first voyage there was no ballast 
in the ship beyond the ordinary water ballast, 
and in consequence of this damage was caused 
to her propeller which had to be repaired at New 
York. 

In consequence of this the captain refused to 
sail on the second and third voyages unless the 
defendants supplied the necessary extra ballast, 
and the defendants thereupon under protest pro- 
vided the necessary amount of sand ballast. 


By an order made by Kennedy, J. in chambers 
it was directed that the following question should 
be tried as a preliminary point of law: Whose 
duty was it under the charter-party to provide 
any ballast beyond water ballast that might be 
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necessary for the safe sailing of the Elleric on 
the chartered voyage and at whose expense P 
Bigham, J. held that it was the duty of the 
shipowners under the charter-party to supply the 
ballast, and he gave judgment accordingly. 
The plaintiffs appealed. 


Carver, Q.C. and D. C. Leck for the appellants. 
—The defendants were under the obligation to 
pay the expense of providing the ballast in ques- 
tion by reason of the provisions of this charter- 
party. Under the charter-party the obligation of 
the shipowners was to provide and place at the 
disposal of the charterers a ship with clear holds, 
thatis, free from ballast in the holds, and to main- 
tain her, that is, to keep her in repair. If the 
shipowners were obliged to provide ballast in the 
holds, they could not fulfill their obligation to 
provide a ship with clear holds. It would be the 
duty of the charterers, who were entitled to have 
cleir holis at their disposal, to so load the ship 
that she would be seaworthy or, if not so loaded, 
to provide and pay for the necessary ballast. 
This ship was provided with the necessary tanks 
and equipment for water ballast, and that was a 
part of the equipment of the ship which would 
have to be worked by the ship. Thatis quite a 
different thing from sand or similar ballast which 
would necessarily take up part of the cargo space. 
The proper construction of this charter-party is 
that the shipowners were to provide a ar with 
water ballast and were to manage and work that 
ballast as part of the equipment of the ship, but 
that, if by reason of the manner in which the 
charterers used the ship further ballast became 
necessary for the purpose of safely navigating 
the ship, then the charterers should pay the 
expense of such further ballast. There is a 
difference between a charter of this kind and an 
ordinary voyage charter. This was nota mere 
comuoe of carriage but was a demise of the 
ship. 

Joseph Walton, Q.C. and T. E. Scrutton for the 
respondents.—As to the general law, it is well 
settled that the charterer of a ship is not bound 
to provide ballast, but that it is the duty of the 
shipowner to provide the necessary ballast, unless 
there is something special in the charter-party to 
alter the general rule : 

Southampton Steam Colliery Company Y. Clarke, 
19 L. T. Rep. 651; 3 Mar. Law Cas. O. S. 197; 
L. Rep. 6 Ex. 53. 


The obligation under a charter-party such as this 
is precisely the same as under a charter-party for 
a single voyage There is nothing special in this 
charter-party to alter the ordinary liability. 
Under this charter-party the charterers can put 
any cargo they choose on board, or a part cargo 
only, or no cargo, or passengers only; there is uo 
obligation upon the charterers to load any par- 
ticular kind of cargo, or any cargo at all. Ihe 
obligation of the shipowners is to provide a vessel 
for that purpose, and, if nece-sary for that 
purpose, to provide ballast; they must put the 
ship into the condition to perform the voyage 
when loaded or not loaded, according to the choice 
of the churterers. The shipowners have a right 
to put ballast into the holds, if it is necessary, as 
part of the equipment, tackle, and furnisure of 
the vessel. There is no authority upon the point, 
but there can be no distinction in principle 
between a voyage charter and a time charter. 


WEIR v. UNION STEAMSHIP COMPANY. 


[Cr. or APP. 


(Wrutiams, L.J. referred to Irving v. Clegg 
(1 Bing. N. ©. 53.] 


Carver, Q.C. replied. Ganado oull 


Nov. 22.—Smıru, L.J. read the following judg- 
ment:—The question in this case is whether a 
shipowner or a charterer is the person to supply 
ballast for the shipowner’s ship, and this point 
depends upon the terms of a charter-party dated 
the 10th June 1897, made between the owners of 
the steamship Elleric (Messrs. Weir and Co.) of 
the one part and the charterers (The Union 
Steamship Company Limited) of the other, which 
charter I will particularly refer to in a moment. 
On the voyage out from New York to the Cape, 
which was one of the voyages contemplated by 
the charter, the steamship was loaded up with 
such a cargo as to render the water ballast in 
tanks, with which the ship was provided, sufficient, 
but on the voyage back from the Cape to New 
York, also a voyage contemplated by the charter 
the ship came without cargo in her, so that 
ballast in addition to the water ballast had to be 
taken on board. This ballast consisted of sand, 
which was placed in the holds of the ship, and it 
is as to the cost and expense attending this sand 
ballast that the question arises, the shipowners 
asserting that the charterers are liable thereto. 
My brother Bigham has held the contrary, and 
that this liability falls upon the shipowners, and 
they appeal. Before I go to the charter-party I 
must point out that, under an ordinary charter of 
a ship, the shipowner is bound to provide the 
necessary ballast for his ship, the reason being 
that, as he is responsible for the navigation of 
the ship by his captain, he is responsible for the 
ballast necessary to enable his ship to perform 
the contemplated voyage. Mr. Carver well points 
out, in his work on Carriage by Sea, sect. 262, 
that not only isit the duty of the shipowner, but it 
is his privilege, to ballast his ship, for he is entitled 
to carry merchandise as ballast, bearing freight, 
provided it occupies no larger space than the 
ordinary ballast would do, and leaves to the 
charterer the full space of the vessel proper to 
be filled with his cargo. The question, therefore, 
comes to this, does the charter-party in this case, 
to use my brother Bigham’s phrase, relieve the 
shipowner of his ordinary duty? Now, what is 
this charter-party? It is a charter-party by 
which the shipowner agrees that his vessel, being 
tight, staunch, and strong. and in every way 
fitted for the service, and to be maintained by 
owners with sufficient complement of officers, 
seamen, engineers, firemen, and stewards, shall 
be placed at the disposal of the charterers to be 
employed by them in the conveyance of lawful 
merchandise and passengers between ports and 
places in the United Kingdom, and (or) the 
United States, and (or) South and Hast Africa, 
for two or three round voyages at charterers’ 
option, commencing not later than the 15th July 
1897, when she is to be placed with clear holds at 
the disposal of the charterers at the port of New 
York; and it is agreed by the charter-party that 
the vessel is not to be required to load more than 
she can reasonably stow and carry over and 
above her tackle, provisions, stores, and fuel; 
and the freight to be paid by the charterers is 
the sum of 10501. per month, but, should the 
vessel be kept on hire over twelve months, all 
extra time is to be paid for at the rate of 1lovl. 
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monthly in cash in advance in London. By the 
charter-party the captain is to be appointed 
by the shipowners, though he is to be under the 
directions of the charterers, and it is agreed that 
the captain shall use all reasonable despatch in 
prosecuting the voyage and that the crew shall 
render all customary assistance, and that, if the 
charterers have reason to be dissatisfied with the 
conduct of the captain, officers, or engineers, the 
owners are, after inquiry, to, if necessary, make 
a change in the appointments. I cannot doubt 
that, under this charter-party, the ship was to be 
navigated by the servants of the shipowners; 
that the cap ain was the shipowners’ captain and 
not the captain of the charterers, and the crew 
were the crew of the shipowners and not of the 
charterers, and that the whole control and 
management of the ship, as regards navigation, 
was left in the hands of the owners, who remained 
in possession of the ship by their servants, 
although the charterers might direct where the 
ship was to go and with what she was to be laden 
and were to pay the various named disbursements. 
When a question arises as to whether a charter- 
party constitutes a demise of a ship or not, the 
ordinary test is, whose servants are those who are 
to navigate the ship. If the shipowners’ servants, 
then they act as carriers of the cargo for the 
charterers, whereas, if they are the servants of the 
charterers, the shipowners generally cease to be 
carriers and the contract is one of hiring. In the 
former case there is no demise of the ship, in the 
latter there may be. In my opinion, in the 
present case there is no demise of the ship, and 
the primå facie rule as to the owner supplying 
ballast applies. Before going to other clauses of 
the charter, upon which the shipowners rely, I 
will point out that the charterers are under no 
obligation to load on board the ship a full cargo 
or any particular cargo. They might load just 
what they liked, two-thirds or a half or one-third 
of a cargo or no cargo at all; they might put on 
board passengers only. The sole obligation of 
the charterers as to loading was not to overload 
the ship. They might underload her as much as 
they liked. They contracted to pay the 1050.. 
freight per month, irrespective of whether they 
loaded cargo or passengers or not, and in my 
opinion they had the right of sending the ship 
upon the contemplated voyages loaded or not as 
they thought fit. They might send the ship out 
from New York to the Cape empty or with only 
passengers on board, and the owners had no cause 
of complaint if they did so. Now, suppose the 
charterers, being, as they would be, well within 
their rights under this charter, determined to send 
the ship out, say, with only pasengers on board on 
the first half of the first round voyage from New 
York to the Cape, which necessitated for the 
safety of the navigation of the ship sand ballast 
in addition to the water ballast in the tanks, 
whose duty was it to put the sand as well as 
water ballast on board at New York? The 
shipowners have to admit that they, by their 
captain, had to put the water ballast on board, 
and why, I ask, are they not also bound to put the 
sand ballast on board, if such was necessary for 
the stability and due navigation of the ship. 
Unless there are clauses in the charter showing 
that the shipowners are exempt from the obliga- 
tion (the charter not constituting a demise of the 
ship), the shipowners are clearly liable thereto. 


Similar circumstances existing at the Cape as to 
the return voyage to New York, I am of opinion 
that the duty of the shipowner by his captain is 
to do the same as regards sand and water ballast 
at the Cape as at New York, and there is nothing 
in the charter-party, so far as I have cited it, to 
show that the owners are relieved from this 
ordinary liability. 

But it is said, on behalf of the charterers, that 
this is not so, for the charter-party in some of its 
clauses shows that the owners are relieved from 
this obligation. Firstly, it is said, because by the 
charter-party the shipowners are to tender their 
ship at New York to the charterers with clear 
holds, and that if ballast other than water ballast 
was to be used by the shipowners this could not be 
done, for ballast other than water ballast would 
have to be put in the holds, and, as they had to 
tender the ship with clear holds, the shipowners 
were not to put ballast other than water ballast on 
board. In other words, that this clause shows 
that the charterers were bound to put such cargo 
on board as would cause the ship to stand up 
with water ballast alone, or, if not, that the 
charterers were to pvt in other ballast them- 
selves to make her stand up. The answer to this 
argument is that the charterers are only to have 
clear holds to stow what the ship can reasonably 
stow over and above her tackle, provisions, stores, 
and fuel. If a light cargo is puton board, which 
the charterers are clearly entitled to put on, so 
as to necessitate ballast in addition to water 
ballast, it is obvious that that ballast must be 
put on by someone, and where in this clause 
is there ayaa to say that this must be 
put in by the charterer and not by the ship- 
owner? The truth is, if the charterer puts on 
board the cargo he is entitled to under the charter, 
and it is so light that the ship will not stand 
up without further ballast, as it is the duty of the 
shipowner by his captain to properly navigate the 
ship, so he must by his captain put on board the 
necessary ballast. Tt was next said that clause 3 
exempted the shipowners from putting in the 
sand ballast. Ido notagree. This clause relates 
to loading and discharging cargo; it has nothing 
to do with ballast. | ‘Clause 4, which relates to 
indemnity, in my opinion is wholly foreign to the 
question of ballast, and it should be pointed out 
that this clause does not, as it appears to me, 
extend to the improper navigation of the ship. 
The word “labourage” in clause 7, which is relied 
upon by the shipowners, in my opinion has no 
reference to ballast. In my judgment, if a ship- 
owner is to be relieved from the obligation of 
ballasting his ship, the charter-party not consti- 
tuting a demise of the ship, there must be in the 
charter-party a clause to that effect, and I can find 
nothing like such a clause in the charter-party 
in this case. For these reasons, I think my brother 
Bigham was quite right, and that this appeal 
wust be dismissed. 


CorLINs, L.J—I am of the same opinion. 
The case does not appear to me to raise any 
question of principle, but to depend upon the 
special terms of the bargain made between the 
parties. As is admitted on all hands, the law is 
perfectly clear that in ordinary charter-parties 
the obligation of finding the necessary ballast 
for the ship rests upon the shipowners; but it 
was contended by Mr. Carver that a different 
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rule applies to the case of time charters. Now, 
it seems to me that the presumption as to the 
shipowners being under this obligation is exactly 
the same in the case of a time charter as it is 
in the case of an ordinary voyage charter, unless 
the time charter is in point of fact not a contract 
of carriage but a contract of hire—that is to 
say, a contract by which there is a complete 
demise of the ship so that the duty and obliga- 
tion of managing the ship is taken from the 
owner and the captain and is placed in the hirer 
or charterer. For the reasons which have been 
given in the judgment that has just been delivered, 
I am clearly of opinion that in the charter-party 
now before us there is nothing like a complete 
demise of the ship so as to convert the contract 
from a contract of carriage into a contract of 
hire. I think that the master of the ship was the 
agent of the owners in all matters relating to the 
navigation of the ship, and as such had the usual 
rights and responsibilities. Therefore we start 
upon the investigation of this charter-party with 
the presumption that the obligation as to ballast 
rests where it does in ordinary charter-parties— 
namely, on the owners. Of course, that does not 
decide the question, because there may be clauses 
in the charter-party which shift the burden from 
the owners on to the charterers, and it was con- 
tended by Mr. Carver that there are such clauses. 
But I think that, when the various clauses of the 
charter-party are examined, it is abundantly clear 
not only that the presumption is not rebutted, but 
that there are clauses which, as I read them, con- 
template and provide for the obligation resting 
on the owners. Now, there is one clause in par- 
ticular on which Mr. Walton relied, and which, I 
think, supports his contention. It is this: “The 
vessel is not to be required to load more than she 
can reasonably stow and carry over and above her 
tackle, provisions, stores, and fuel.” Mr. Walton 
put as an instance the loading of a cargo too light 
to weigh the ship down to the necessary depth, 
and he contended that in such a case the owners 
must have the right to insist upon room being 
found for such ballast as would be necessary to 
weigh the ship to the proper depth. I think that 
contention right. The owners must put the 
ballast into the ship in order to carry out their 
right and obligation to navigate the vessel 
properly, and it may be that they would be 
entitled to carry the ballast for reward to them- 
selves, as in the case of Towse v. Henderson 
(4 Ex. 890). But then comes clause 2—the 
clause which Mr. Carver most relied upon, and 
which, he says, completely removes the presump- 
tion which arises in the case of ordinary 


charter-parties. The clause runs thus: “By 
which day sbe (the ship) is to be placed 
with clear holds at the disposal of the 


charterers at the port of New York, they 
having the whole reach or burthen of the vessel, 
including passenger accommodation (if any), 
proper and sufficient room being reserved to the 
owners for the officers, crew, tackle, apparel, 
furniture, provisions, and stores.” That is said to 
amount to an absolute contract to place the whole 
reach and burthen of the vessel at the disposal of 
the charterers, and therefore to negative the ri 
of the owners to fill up any part of that sp 
ballast. I do not think that that contenti 
be sustained in view of the meaning that hasbeen: 
put in other cases upon provisions which a Aaa 
Vou. IX, N.S. 3 x 
. 


cisely similar in meaning to what we have to deal 
with in this charter-party, though they are not, I 
agree, worded identically the same. Towse v. 
Henderson (ubi sup.) .was an action by a shipowner 
against the charterers for not providing a full 
cargo of tea. The contract was that the defen- 
dants should load a full and complete cargo, and 
the owner was therefore bound to offer the ship 
in a condition to receive a full and complete 
cargo. The owner had put on the ship a large 
quantity of antimony as ballast, and the char- 
terers refused to load on two grounds—one, that 
the owner had not given them the full amount of 
space which they were entitled to, the other ground 
being one that it is immaterial for me to mention 
now. The court disposed of the first point on the 
motion for a rule nisi to set aside the verdict, but 
it is referred to again in the judgment of the 
court which was delivered by Parke, B. He there 
said: “The court have already disposed of 
another objection, namely, that the plaintiff had 
no right to ship a part of the cargo as ballast, for 
that the defendants were entitled to the full 
capacity of the ship, exclusive of all other 
merchandise, for the purpose of storing tea.” The 
court there accepted the contention that the 
defendants were entitled to the “full capacity of 
the ship,” which, in my opinion, is the same thing 
as the “ whole reach or burthen of the vessel,” the 
expression used in the charter-party in the case 
now before the court. Parke, B. continued thus: 
“ The court has said that the owner may take on 
board merchandise as ballast, provided it occupies 
no larger space than the ballast would have done, 
leaving to the charterers the full space of the 
vessel proper to be filled with tea.” In the 
present case I think that all that is stipulated 
for is the full space of the vessel proper to 
be filled with cargo—that is to say, allowing 
space for the ballast, which is a necessary factor 
in the proper navigation of the ship. I agree, 
therefore, with the judgment that has been 
already delivered, and for the reasons there 
given. 

WitiraMs, L.J.—This is a case on the con- 
struction of a charter-party, and the question 
raised is whether or not the shipowners, according 
to its true construction, were bound to supply 
ballast for the ship; that is, ballast beyond the 
water ballast in the ballast tanks. The case is 
one of some difficulty, and there is much to be 
said on both sides. Iam not sure that if left to 
myself I should have arrived at the same conclu- 
sion as the other members of the court, but J am 
not disposed to differ from them and from 
Bigham, J. upon a question of doubtful construc- 
tion of a private document. The other members 
of the court think that the shipowners are the 
persons bound to supply the ballast. Now I 
propose in the first instance to say a word or two 
on the question whether according to the true 
construction of this charter-party there was a 
demise of the ship by the shipowners to the 
charterers; that is, whether the shipowners 
parted with the possession of the ship altogether 
to the charterers. The cases run very fine upon 
this question. No case is more important than 

decision of the House of Lords in 1832, 


‘Colvin v. Newberry (1 CL & Fin. 283), and there is 
a. passage in the judgment of Lord Tenterden 


thers which contains a very concise statement of 
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passage runs thus: “Two propositions of law are 
clear as applicable to a case like this: the first is, 
that in the common case of goods shipped on 
board a vessel belonging to a person of which the 
shipment is acknowledged by a bill of lading 
signed by the master, if the goods are not 
delivered, the shipper has a right to maintain an 
action against the owner of the ship; the other, 
which is equally clear, is this, that if the person 
in whom the absolute property of the ship is 
vested charters that ship to another for a parti- 
cular voyage, although the absolute owner pro- 
vides the master, crew, provisions, and everything 
else, and is to receive from the charterer of the 
ship a certain sum of money for the use and hire 
of the ship, an action can be brought only against 
the person to whom the absolute owner has 
chartered the ship and who is considered the 
owner pro tempore during the voyage for which 
the ship is chartered.” It is plain from that 
passage that Lord Tenterden did not consider the 
fact that the absolute owner was to provide the 
master, crew, provisions, tackle, and the rest of it, 
was conclusive agaiust there being a demise of 
the ship or a parting with possession of the ship ; 
and, in another case, Trinity House v. Clark (4 
M. & S. 288) when dealing with this subject the 
illustration was taken by Lord Ellenborough, C.J. 
of the letting of a waggon and horses in which 
the person letting the waggon and horses insists 
upon providing the waggoner, who shall have the 
charge of the waggon and horses, and again in 
that case it was held that the appointment of the 
master and crew is not conclusive on that ques- 
tion. Now as I am not going to differ from my 
brethren upon the question whether there was a 
demise of the ship, or a parting with possession 
of the ship in this case, I do not think that I 
should be justified in reading at length the 
various clauses in this charter-party which 
go to show that there was an intention to 
part with possession of the ship by the ship- 
owners to the charterers, but I may say generally 
that if the bill of lading clauses are looked 
at there is a great deal to show that it was 
intended that the charterers should be the carriers 
of whatever cargo was put on board, and it is a 
remarkable fact that in this charter-party there is 
a power given to the charterers to sub-let the ship 
itself; and, in addition to that, when one comes 
to deal with the lien clauses, one finds that there 
is a lien on the ship given to the charterers and 
that there is no lien whatsoever on the ship given 
to the shipowners. The charter-party concludes 
with a provision that, at the conclusion of the 
time of the charter, the charterers are to restore 
possession of the ship to the shipowners. All 
that goes a long way to show that there is a very 
arguable point, to say the least of it, that there 
was a demise of the ship and a parting with 
possession of the ship according to the true 
construction of this charter-party. But I have 
looked, I think, at all the cases, and it seems to 
me plain that since the decision in Colvin v. New- 
berry (ubi sup.) in 1832, the tide of the cases, if I 
may so call it, has set very much against con- 
struing any charter-party as amounting to a 
demise of the ship by the shipowner to the char- 
terer. 

Having said that, I will now proceed to deal with 
the other question in this case. Now although 
the proper conclusion may be that there was no 
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demise of the ship and that the shipowners did not 
part with possession of her and were not the 
carriers, it may yet be that, as in Omoa and 
Cleland Coal and Iron Company v. Huntley (87 
L. T. Rep. 184; 3 Asp. Mar. Law Cas. 501 ; 2C. P. 
Diy. 464), the master and crew were the servants of 
the shipowners and not of the charterers for the 
purpose of navigating the ship, but it does not 
seem to me that this, t.e., the fact that the ship- 
owners remain in control of the navigation, is 
conclusive that the shipowners are bound, on the 
construction of the charter-party, to provide the 
ballast beyond the water-tank ballast at their own 
expense. This will depend, in my judgment, on 
what effect is to be given to the clause in the 
charter-party, which requires the shipowners to 
place the ship at New York at the disposal of the 
charterers with clear holds, they having the whole 
reach or burthen of the vessel, including passenger 
accommodation (if any), proper and sufficient room 
being reserved to the owners for the officers, crew, 
tackle, apparel, furniture, provisions, and stores. 
If, according to the true construction of this 
provision, the shipowners would not have been 
entitled at New York, if they chose so to 
do, to place the ship at the disposal of the 
charterers with sand or a sufficiently heavy 
cargo to be carried for the benetit of the 
shipowners—and I will say upon this point 
that the case of Towse v. Henderson (ubi sup.) 
shows that the obligation on the shipowners 
to put ballast on board the ship is co-extensive 
with their privilege to furnish that ballast in 
the shape of cargo to be carried for their own 
benefit—it is difficult to come to the conclusion 
that the shipowners were bound at New York or 
elsewhere to provide ballast at their own expense. 
But I have read the judgment of Smith, L.J., and 
I understand that he and Collins, L.J. have come 
to the conclusion that this provision does not 
relieve the shipowners from the obligation to 
provide ballast which prima facie undoubtedly 
rests on those who have the control of the naviga- 
tion; and, as I have already said, I am not 
disposed to differ from the rest of the court as to 
the conclusion to be drawn from the balance of 
considerations arising on the construction of a 
charter-party so involved as this, but I have 
thought it my duty to call attention to these 
matters in order to show that I have not over- 
looked the considerations, One word more about 
the distinction between water ballast and sand 
ballast and I have done. There is this great dis- 
tinction, to my mind, between the two: the obli- 
gation to supply the water ballast is really an 
obligation to supply that which, according to the 
construction of the ship, may be necessary. There 
is no real difference between putting wa‘er into a 
water tank which is built as part of the ship for 
the purpose of trimming it in the course of navi- 
tion, and putting a mast into a place which is 
provided for its reception; and, to my mind, 
although the water does operate as ballast, it is 
deceptive to treat the obligation to fill the water 
tanks with water as being something analogous 
to or on the same basix as the putting of sand or 
of cargo into the hold by the master for the 
purpose of the trimming of the ship. 


Appeal dismissed. 


Solicitors for the plaintiffs, Lowless and Co. 
Solicitors for the defendants, Bircham and Co, 
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Thursday, Jan. 11, 1900. 
(Before Smita, Ricsy, and Coxitins, L.JJ.) 
Tue Cawpor (No. 2). (a) 


Action of restraint—Part owners—Bail bond for 
safe return to named port—Forfeiture of bond— 
Discretion of court—Practice. 


Where, in an action of restraint, a bond was given 
for the safe return of the vessel to a named port 
and the vessel was not, at the conclusion of the 
voyage, brought back to the named port, the 
forfeiture of the bond (affirming the order of 
Barnes, J.) was ordered. 

Semble, a bond for safe return in an action of 
restraint is in the nature of a recognisance given 
to the court, and the court has jurisdiction, 
subject to the terms of the bond, to make such 
order as may adequately protect the interests 
of the plaintiffs. 


THIS was an appeal from an order of Barnes, J., 
dated the Ist Nov. 1899 (reported 81 L. T. Rep. 
391; 8 Asp. Mar. Law Cas. 607), upon a motion 
by the plaintiff in an action of restraint that the 
bail bond ordered to be given in that action by 
the defendants be forfeited. 

The facts of the case were as follows : 

The plaintiff William Edward Arnold Graham 
was owner of eleven sixty-fourth shares in the 
sailing vessel Cawdor, and the defendants were 
the owners of the balance of the shares in the 
vessel and were also her managing owners. 

On the 2nd Aug. 1898 the plaintiff gave the 
defendants notice that he declined to participate 
in the further trading of the ship, and that he 
would, if necessary, apply for bail for her safe 
return. 

On the 19th Aug. 1898 the plaintiff instituted 
an action of restraint against the owners of the 
Cawdor other than himself. 

The indorsement on the writ was as follows: 

The plaintiff, as owner of eleven sixty-fourth shares 
of the sailing ship or vessel Cawdor, of the port of 
Liverpool, being dissatisfied with the management of 
the said ship by his co-owners, claims that his co-owners 
shall give bail in the sum of 27501., the value of liabili- 
ties, for the safe return of the said ship to the port to 
which she belongs, namely, the port of Liverpool. 


Bail was in this action ordered to be given by 
the court in the sum of 17181. 15s., and a bail bond 
for that amount was on the Ist Sept. 1898 entered 
into by Messrs. Wallace and Sproule, of Liver- 
pool, in the following form : 


Whereas an action of reatraint has been commenced 
in the High Court of Justice on behalf of William 
Edward Arnold Graham against the owners of the 
sailing ship or vessel Cawdor other than William Edward 
Arnold Graham. Now, therefore, we the undersigned 
John Blackwood Wallace, of 28, Tower-buildings West, 
in the city of Liverpool. general broker, and William 
Bouch Sproule, of 26, Old Hall-street, Liverpool, ship- 
owner, hereby jointly and severally submit ourselves to 
the jurisdiction of the said court, and consent that if 
the said sailing ship or vossel Cawdor shall not safely 
return to the port of Liverpool, and the defendants, 
the owners of the said sailing ship or vessel Cawdor 
other than William Edward Arnold Graham shall not in 
such case pay to the plaintiff or to his solicitor the sum of 
17181. 15s., execution may issue forth against us, our 
heirs, executors, and administrators, goods or chattels, 
for a sum not exceeding the said sum’ of 17182. 15s. 


(a) Reported by BUTLER ASPINALL, Esq., Q-C., and SUTTON 
TIMMIS, Esq., Barrister-at-Law. 


The Cawdor sailed on her voyage, and in 
Aug. 1899 returned to the port of Dundee, whence 
she sailed on the 4th Oct. on a voyage to New 
York, to load for Sydney or Melbourne. She 
never returned to any port in England or Wales. 

In Sept. 1898 the plaintiff, while the vessel was 
at Dundee, withdrew his notice of the 2nd Aug. 
1898, and expressed his desire to participate in 
the voyage then in contemplation. This, how- 
ever, the defendants, at that time, declined to 
permit. 

The plaintiff then served the defendants with 
the following notice of motion: 


Take notice that the court will be moved on Monday, 
the 30th day of October, 1899, at 11.30 a.m. in the 
forenoon, or so soon thereafter as counsel may be heard 
by of counsel for the plaintiff, that the bond 
given in this action for the safe return of the Cawdor to 
the port of Liverpool may be pronounced to be forfeited, 
and that the amount thereof may be ordered to be paid 
into court if the said vessel do not return within one 
month to the port of Liverpool; or, in the alternative, 
for a declaration that the plaintiff is entitled to partici- 
pate in the future working of the said vessel on delivery 
up of the said bond to the defendants to be cancelled. 


The motion came on before Barnes, J. on the 
31st Oct. 1899, when it was adjourned in order 
that the parties might come to terms of settle- 
ment. 

The defendants then offered to allow the plain- 
tiff to participate in the future working of the 
ship upon his agreeing to bear his proportion of 
the expenses incurred in view of that voyage. 

This offer was declined by the plaintiff, who 
insisted on his legal rights under the bond. 


The matter was again heard by Barnes, J. on 
eat Nov. 1899, when the following order was 
made: 


Upon hearing counsel on both sides the judge ordered 
that the bail bond given by the defendants for the safe 
return of the ship Cawdor to the port of Liverpool be 
forfeited, and the sum of 1718}. 15s., the amount of such 
bond, be paid into court within ten days. The judge 
further ordered that the sureties bound by the said 
bond to have leave to appear and show canse why the 
aforesaid amount should not be paid into court, and 
that a copy of this order be forthwith served upon the 
said sureties, and he condemned the said defendanta in 
the costs of this motion. 


The defendants appealed. 


Carver, Q.C. (with him Aspinall, Q.C.) for the 
appellants—The bond did not become forfeited 
because the defendants did not bring the Cawdor 
to Liverpool at the end of the voyage upon which 
she was engaged when it was given. [Riasy, L.J. 
—Do you contend that managing owners can 
go on rechartering a vessel for ever without 
forfeiting the bond ?] In this case the managing 
owners were not withholding from the plaintiff 
the use of his eleven sixty-fourth shares, for 
they were willing to allow him to come in 
again upon his paying his share of the 
expenses of the proposed voyage. It was only 
on his being told he must contribute to that 
expense that he insisted on forfeiture. [SMITH, 
L.J.—It appears to me that he is entitled to it.] 
It is submitted not: the learned judge below 
treated this bond as if it were a contract between 
the plaintiff and the defendants, that the defen- 
dants would bring the vessel back to Liverpool or 
pay the plaintiff the value of his shares. Buta 
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bond in an action of restraint is not a contract, 
but is security given to the court for the 
safe return of the ship, in the nature of a recog- 
nisance : 


Lambert v. Aertree, 1 Ld. Raymond, 223. 


The decision of the learned judge is without pre- 
cedent, no similar order has ever been pronounced 
on a bond of this nature. And, further, this bond 
was not given by the defendants, but by two other 
parties who were not before the court, whereas, 
the order of the learned judge is that the bail 
bond given “ by the defendants” be forfeited. 
[Riesy, L.J.—It seems to be in the nature of a 
bend given by independent persons for the good 
conduct of a receiver.) But a receiver is put 
under a personal liability, whereas the majority 
owners of a ship are under no personal liability 
for the safety of the ship. At any rate, itis sub- 
mitted the bond is not a contract of the absolute 
kind supposed by the learned judge. To ascertain 
the real nature of this bond one must consider the 
principles which the Admiralty Court follows in 
these co-ownership matters. They are two: (1) 
That the majority owners shall work the vessel ; (2) 
that the minority owners shall have security. See 
Abbott’s Merchant Shipping, 13th edit., p. 85, 
where Lord Tenterden says: “The law of this 
country appears to possess an important advan- 
tage over all the ordinances that have been cited ; 
because while it authorises the majority in value 
to employ the ship ‘upon any probable design,’ it 
takes care to secure the interest of the dissentient 
minority from being lost in the employment of 
which they disapprove. And for this purpose 
it has been the practice of the Court of Admiralty 
from very remote times to take a stipulation from 
those who desire to send the ship on a voyage in 
a sum equal to the value of the shares of those 
who disapprove of the adventure, either to bring 
back and restore to them the ship or to pay to 
them the value of their shares.” The point is 
that the bond is not a contract with the minority 
owners that their shares shall be bought if the 
ship does not come back, but is only a weapon in 
the hands of the court to safeguard the interests 
of the minority owners. [CoLiins, L.J —Do 
you say that in no case has the whole penalty 
been enforced, but that only damages have been 
recovered where the vessel has returned, but in a 
damaged state?] I think if the vessel returned 
damaged, the majority owners would have to 
make good to the minority owners their actual 
loss. I admit that the court has a discretion, 
and that if the majority owners were to keep the 
ship away for an unreasonable time and refused 
to allow the holders of a bond to share in the 
adventures, the bond might be forfeited, but here 
Barnes, J. has not exercised any discretion. In 
The Margaret (2 Hagg, 275) the court declined 
to hold a bond forfeited which was given for the 
safe return of a vessel to a particular port of this 
kingdom. [Ricsy, L.J.—But there the majority 
owners, through no fault of theirs, could not 
bring the vessel back to tbe particular port. ] 
On the question whether or not the bond con- 
tinues in force in spite of the vessel not having 
been brought back, see 


The Regalia, 51 L. T. Rep. 904; 5 Asp. Mar. Law 
Cas. 338 ; 

The Vivienne, 57 L. T. Rep. 316; 6 Asp. Mar. Law 
Cas. 178; 12 P. Div. 185. 


Laing, Q.C. (with him Balloch).—The order of 
the learned judge is only to bring the money into 
court. The plaintiff could take no other steps 
than those he has taken, since the defendants have 
never brought the vessel back within the juris- 
diction ; therfore the plaintiff could only proceed 
on the original bond. It is clear that there has 
been a breach of the condition of the bond. The 
Margaret (ubi sup.) shows that the court has 
jurisdiction, though it did not exercise it in that 
case, to order the forfeiture of the bond even 
though the ship is in safety. In The Regalia (ubi 
sup.) the form of bond was different, and the 
point of that case was that a second bond was 
unnecessary. The Robert Dickinson (52 L. T. 
Rep. 55; 5 Asp. Mar. Law Cas. 341; 10 P. Div. 
15) shows that the bond is given for the safe return 
of the vessel to a named port. 


Carver, Q.C. in reply. 


SmĮmıra, L.J.—This is an appeal from an order 
made by Barnes, J. dated the lst Nov. 1899. It is 
an appeal brought by the gentlemen who are 
affected by this order. The learned judge ordered 
that the bail bond given by the defendants for 
the safe return of the ship Cawdor be forfeited, 
and that the sum of 17187. 15s., being the amount 
of such bond, be paid into court. He then 
further ordered that the sureties bound by the 
bond were to have leave to appear and show cause 
against the order. The plaintiff in this case was 
the owner of eleven sixty-fourths, and the defen- 
dants are practically the owners of the residue. 
In Ang. 1898 the plaintiff was dissatisfied with 
the way in which the vessel was being worked by 
the majority owners, and upon the 19th Aug. 
1898 he commenced an action to restrain. Upon 
his writ the plaintiff, as owner of eleven sixty- 
fourth shares of the sailing ship or vessel Cawdor 
of the port of Liverpool, being dissatisfied, 
claimed thatthe co-owners should give bail in the 
value of his shares for the safe return of the said 
ship to the port to which she belonged—namely, 
the port of Liverpool. At this period the ship 
was at Hartlepool, and the proposed voyage was 
a voyage to Calcutta. The plaintiff having 
brought this action to restrain, upon the Ist 
Sept. 1898 this bond was given which is the 
subject-matter of the present proceedings. It is 
dated, as I have said, the Ist Sept. 1898, and isa 
bond given in the action of Graham v. The 
Owners of the Sailing Ship Cawdor, and it is a bond 
for the safe return of that ship to the port of Liver- 
pool. I think—speaking for myself—that what 
Mr. Carver said about the nature of tkis bond has 
foundation infact. It is a class of security given 
by sureties to the court, to be enforced by the 
court, when the court thinks right to enforce it, 
against the sureties. Then the question arises, 
first of all, as to whetherit is a bond with regard 
to which the sureties can in no case be called 
upon by the court to pay into court that which 
they have undertaken to pay, unless the ship is 
lost, aud, therefore, does not return to the port of 
Liverpocl; or is it a bond which the Admiralty 
Division has jurisdiction to enforce, if it considers 
the circumstances of the case are such that 
enforcement of that bond is right as between the 
parties? The bond is in this form—“ Now, 
therefore, we, the undersigned hereby 
jointly and severally submit ourselves to the 
jurisdiction of the court, and consent that if 
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the sailing ship Cawdor shall not safely return to | 


the port of Liverpool”—I stop there for a 
moment to observe that it is impossible to read 
that as “If the sailing ship Cawdor is lost, and 
therefore shall not return to the port of Liver- 
pool ”—-it is in general terms—“and the defen- 
dants shall not in such case pay to the plaintiff 
the sum of 17187. 15s., execution may issue 
against us, the two sureties.” What was that 
bond given for ? It was given for the safe return 
of this vessel to the port of Liverpool, and the 
enforcement of it, it appears to me, was left to the 
judge of the court when hw thinks reasonable to 
do so. Now, what happened? The ship returned 
to Dundee, and not to the port of Liverpvol, and 
she there, as we are told by Mr. Laing, unknown 
tothe plaintiff, was loaded with a cargo—at that 
port, over which the Admiralty Court of this 
country has no jurisdiction—and sent off on a 
voyage to New York, and thence to Australia. 
She set sail upon that voyage on the 4th Oct. 
1899, the plaintiff not being aware that she was 
at Dundee. He had been trying, apparently, to 
get a share, notwithstanding the bail bond, in the 
future voyage, and the majority owners said, 
“No! you shall not have a share”; and the 
result is that having got this bail bond, which is 
very cold comfortif it is not to be enforced, he 
has to stand out without a penny of interest, 
whilst the majority owners go sending the vessel 
to all parts of the globe. Graham, being in that 
position, invokes the assistance of the Admiralty 

ourt. He takes up the only position which he 
could take up. He asks that the vessel shall be 
returned to the port of Liverpool within a 
month or the bail forfeited, or for a declaration 
that he is entitled to participate in the future 
working of the said vessel on delivery up of the 
bond. In the order which has been drawn up in 
this matter, the alternative has been left out. 
Whatis the position? As amatter of law, in my 
judgment, Barnes, J. had jurisdiction to make this 
order. None of the three or four authorities which 
have been cited show that he has not. Indeed, one 
of them—The Margaret (ubi sup.)—rather seems to 
say that he had. What was the order which was 
made P He made an order that the sum which 
the sureties have bound themselves to pay if the 
ship does not come back to Liverpool shall be 
paid into court. Was it vight to make that 
order? The majority owners say “No! he 
should not have made that order, but let this 
ship go on a voyage ”—as far as I can see, all 
over the face of the globe—and not come back 
to the port of Liverpool till the majority owners 
agree to let her do so. J asked Mr. Carver 
several times during the argument, “ How long 
do you say? What limit do you put?” He 
said, “ You need not put any limit at all.” With 
all respect I think that some limit ought to be 
put. To keep this man out of his money for 
one or three, or fourteen or fifteen years is 
not, I think, a thing which the court ovght 
to do. For these reasons I am of opinion 
that the order made by Barnes, J. is quite right, 
and that tbe appeal should be dismissed with 
costs. 

Riesy, L.J.—This is the class of case which 
arises from the fact of there being co-owners— 
Owners in common of a ship. If they cannot 
agree they must disagree, and the majority may 
take the ship to themselves and use her, and 


neither the Court of Admiralty nor any other 
court has any right to restrain them from using 
the ship. Itis very hard upon the minority owners 
that they shvuld get nothing at all out of the ship. 
If they choose to bring an action to restrain, the 
limit of what they can get is that two sureties shall 
be procured by the majority owners, who shall 
give, not directly to the minority owners, but to 
the Court of Admiralty, a bond which will at any 
rate secure to the minority owners some rights. 
What are the rights? The thing is perfectly clear. 
The majority owners do not undertake to bring 
the ship back—they do not undertake anything, 
as I read it, but they only say, “ If we donot bring 
the ship back, and if whilst we keep the ship we do 
not pay the assessed value of the shares, 17181. 15s., 
why, then, the sureties, who are willing to 
come under that obligation, undertake and bind 
themselves to pay the 17181. 15s. That is per. 
fectly simple, and I do not see why the court 
should not have what I think they plainly were 
intended to have—the jurisdiction to make use 
of that bond in such a way as justice may 
require. Now, in this case the ship, at the end 
of the current voyage, came back to Dundee, 
which is out of the jurisdiction of the English 
Admiralty Court. It is probably for business 
considerations quite right of the owners to bring 
her there. They had no intention of bringing 
her to Liverpool, and were under no obligation 
to do so, and they probably never thought of 
such a thing as bringing the ship to Liverpool. 
But then they might go on for twenty years 
taking her wherever they please, and is it to 
be supposed that this device of the Court of 
Admiralty for keeping some hold over majority 
owners is so feeble that it can only be applied 
to the case where the ship kas gone to the 
bottom of the sea and is lost altogether, and to 
no other case? I looked with great curiosity at 
the case cited of The Margaret (ubi sup.), and I 
found no such statement contained there at all, 
and, in fact, I find that there is cited by the 
learned judge who is delivering judgment a deci- 
sion in another case, upon which I should rather 
suppose the motion in this very case was founded. 
In this case it is ordered that if the defendants 
do not bring the vessel back to Liverpool within 
a month, then the money shall be paid into court. 
Icannot say what may be done in a further stage 
of the case, but I cannot see that there is any- 
thing wrong in what the learned judge has ordered 
—namely, that the money shall be paid into court, 
unless the sureties can show reason to the con- 
trary. That being so, I must decline to overrule 
the order of the learned judge. 


COLLINS, L.J. concurred. 


Solicitors for the plaintiff, Chas. E. Harvey. 
Solicitors for the defendants, Pritchard and 
Sons. 
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QUEEN’S BENCH DIVISION. 
Oct. 31, Nov. 1 and 6, 1899. 
(Before BIGHAM, J.) 


GEORGE BOOKER AND Co. v. POCKLINGTON 
STEAMSHIP Company LIMITED. (a) 


Charter-party—Construction—Clause in charter- 
party that “all salvage shall be for owners and 
charterers’ equal benefit’ —Salvage services— 
Deductions from salvage before division. 


A charter-party made between the charterers and 
owners of a steamship provided that the ship- 
owners should maintain the vessel in a thoroughly 
efficient state for and during the service; that 7 
any damage prevented the working of the vessel 
for twenty-four hours, the hire should cease until 
the vessel was again in an efficient state; that 
the vessel was to be at liberty to tow and assist 
vessels in distress, and to deviate for the purpose of 
saving life and property ; and clause 20 provided 
that “ all derelicts and salvage shall be for char- 
terers and owners’ equal benefit.” During a 
voyage under the charter-party the vessel 
rendered salvage services for which the owners 
were awarded a large sum in an action 
in the Admiralty Division. In consequence of 
performing these salvage services the owners of 
the vessel incurred certain expenses, including 
repairs, the cost of renewing a fractured tail end 
shaft, of ropes and gear used in towage, of extra 
oil and coal, a port bill, and the loss of hire 
during the time the vessel was under repair. 
In an action by the charterers against the ship- 
owners to recover under clause 20 half the 
salvage money : 

Held, that the salvage which under clause 20 was 
to be for the “equal benefit” of the parties was 
not the amount awarded in the Admiralty Court, 
but the net pecuniary result of the salvage ope- 
rations, and that, in arriving at the sum to be 
divided the shipowners were entitled to deduct 
from the salvage award the expenses and losses 
incurred by them (including the loss of hire) in 
earning the salvage, and that the balance was 
the sum to be equally divided. 


COMMERCIAL action tried before Bigham, J. 

The action was brought by the plaintiffs as 
charterers against the owners of a ship to recover 
under the charter-party the plaintiffs’ share of a 
sum of money awarded to the defendants for 
salvage services rendered by the ship. 

The agreed statement of facts was as follows :— 

1. The defendants are the owners of the steam- 
ship Pocklington. The plaintiffs at the time 
material to the questions in this action were the 
charterers of the steamship. 

2. By a charter-party, dated the 9th Aug. 1898 
and made between the plaintiffs and defendants, 
the plaintiffs chartered the Pocklington for 
three round voyages between the United King- 
dom, the West Indies, and (or) Bermuda at 
the rate of 525l. per calendar month. The follow- 
ing, amongst others, were clauses in the charter- 
party : 

(2) That the owners shall provide and pay for all the 
provisions and wages of the captain, officers, engineers, 
donkey engineers, firemen, and crew . . . and maintain 


(a) Reported by W. W. ORR, Enq., Barrister-at-Law. 
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her in a thoroughly efficient state in hull and machinery 
for and during the service. 

(6) Thatin the event of loss of time from deficiency 
of men or stores, breakdown, repairs, or stoppage of 
machinery, or causes appertaining to the duties of the 
owners, or damage preventing the working or sailing of 
the vessel at any time for more than twenty-four hours, 
the hire shall cease until she be again in an efficient state 
to resume her service, and if in consequence of such 
deficiency, breakdown, repairs, stoppage, or other causes 
the vessel puts into any port or ports other than those 
to which she is bound, port charges, pilotages, &o., at 
those ports shall be borne by the owners; but should the 
vessel be driven into port or to anchorage by stresa of 
weather, such detention or loss of time shall be at the 
charterers’ expense. In the event during this charter of 
a cessation of hire under this clause or clause 7, all coal 
consumed daring the period of such cessation shall be 
for owners’ account. 

(18) The steamer has liberty to callatany ports in any 
order, to saii without pilots, and to tow and assist vessels 
in distress, and to deviate for the purpose of saving life 
or property. 

(14) The act of God, perils of the sea, fire, barratry of 
the master and crew, enemies, pirates, assailing thieves, 
arrest and restraint of princes, ralers, and people, col- 
lisions, strandings, and other accidents of navigation 
mutually excepted, even when occasioned by the negli- 
gence, default, or error in judgment of pilots, masters, 
mariners, or other servants of the shipowners; but this 
clause is not to be construed as in any way affecting or 
cancelling the provision for cessation of hire as provided 
for in this charter-party. 

(20) All derelicts and salvage shall be for owners and 
charterers’ equal benefit. Penalty for non-performance 
of this contract, estimated amount of damages. 


3. The plaintiffs’ claim is toa moiety of some 
salvage earned by the Pocklington during the 
charter-party and to a return of hire. 

4, On the 3rd Jan. 1899, during the second 
voyage under the charter-party, the Pocklington 
fell in with the disabled steamer Dart, and 
rendered salvage services to her by towing her 
into Queenstown Harbour. 

5. On the 9th Jan. 1899 the owners of the 
steamship Pocklington (the defendants in this 
action) and others commenced an action in the 
Admiralty Division of the High Court of Justice 
to recover salvage from the owners of the steam- 
ship Dart, her cargo and freight. 

6. At the conclusion of her voyage in Jan. 1899, 
the Pocklington was docked and repairs were 
being executed upon her from the 11th Jan. until 
the 24th Jan. 

7. By their statement of claim in the above 
action the owners of the Pocklington alleged in 
paragraph 11 as follows: 

The Pocklington towed the Dart 313 miles and stood 
by at request for a very long time, and lost four days. 
Her hull, engines, and towing gear were strained and 
damaged and part of her cargo lost, and losses and 
expenses have been incurred. 

Particulars of the claim of such losses and ex- 
penses were delivered on the 23rd Jan. 1899 in the 
said action, and consisted of the cost of (1) re- 

airing damage done to vessel; (2) renewing 

ractured tail end shaft; (3) ropes and gear used 
in towage; (4) extra oil and coal; (5) port bill at 
Queenstown ; and (6) detention during repairs. 

8. On the 29th Jan. 1899 the action for salvage 
came on for hearing before Phillimore, J., who by 
his judgment awarded to the owners of the steam- 
ship Pocklington the sum of 27501., as well as 
the costs of such action. 
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9. The defendants contend that before dividing 
the award there should be deđucted therefrom 
(1) the amount of the repairs attributable to the 
salvage services; (2) the cost of renewing the 
fractured tail end shaft ; (3) the cost of ropes and 
gear used in towage; (4) the cost of extra oil and 
coal consumed ; (5) the port bill at Queenstown ; 
(6) the hire for the period during which the 
Pocklington was under repair; and (7) the 
balance of costs incurred in the salvage action 
over and above the taxed costs recovered from 
defendants, and that the balance is divisible 
between the present plaintiffs and defendants. 

10. The plaintiffs contend that the amount to 
be divided should be the amonnt of the award, 
namely, 27507., less the extra costs in the salvage 
action as above, and that half of the balance is due 
from the defendants. The plaintiffs further 
contend that, if the defendants are entitled to 
deduct the amounts set out in paragraph 9 hereof, 
the plaintiffs are also entitled to have deducted 
from the award and paid to them in full the loss 
of time during the services, and the cost of extra 
coal consumed. This contention the defendants 
admit. 

11. The plaintiffs further contend that the de- 
fendants are not entitled to deduct the hire during 
the time the Pocklington was under repair, inas- 
much as the same does not represent hire earned 
under the terms of the charter-party. 

The opinion of the court is desired upon the 
above contentions. 


Carver, Q.C. and Bateson for the plaintiffs. 
Aspinall, Q.C. and A. Lennard for the defen- 
damis Cur. adv. vult, 


Nov. 6.—BicHam, J. read the following judg- 
ment :—If clause 20 of the charter-party stood 
alone, there could, I take it, be no doubt as to its 
meaning. “Equal benefit” cannot be accorded 
to shipowner and charterer without taking into 
account what each has contributed towards se- 
curing the benefit. Salvage in this clause does 
not mean the amount recovered in the suit in the 
Admiralty Court. It means the net pecuniary 
result of the salvage operations. Therefore it 
follows that from the sum awarded by the Admi- 
ralty Court all the losses mentioned in para- 
graph 9 of the case must be deducted by the ship- 
owner, and the balance -only divided. Such a 
division will satisfy the requirements of clause 20. 
But it is said that clause 20 must be read by the 
light of the other clauses of the charter-party, 
and particularly of clauses 2 and 6. I agree 
that the document is to be read as a whole, and 
that, if it appears that some clauses are intended 
to qualify the interpretation of others, effect must 
be given to such intention. I do not, bowever, 
think that any clause in the charter-party is 
intended to affect or alter what I conceive to be 
the clear meaning of clause 20. Clause 2 provides 
that the shipowner is to maintain the vessel in a 
thoroughly effivient state for and during the 
service; and clause 6 provides that if any damage 
prevents the working of the vessel for more thar 
twenty-four hours, the hire shall cease. ‘The char- 
terers say that the interpretation which I put on 
clause 20 relieves the shipowners of the burdens 
which these two clauses impose upon them, and 
does it at the charterers’ expense, inasmuch as it 
has the effect of reducing the amount of salvage 


to be divided. I do not, however, agree with this 
contention. It is the salvage operations which 
have caused the damage and the loss of hire, and 
the Admiralty Court, though not awarding to the 
ship a specific sum in respect thereof, has takeu 
both keads of loss into consideration in fixing the 
amount payable by the salved vessel. In other 
words, if there had been no loss of hire and no 
damage to the vessel, the award would have been 
proportionately less, and the charterers would 
have got what they get now, neither more nor 


teas, Judgment for the defendants. 


Solicitors for the plaintiffs, Field, Roscoe, and 
Co., for Batesons, Warr, and Wimshurst, Liver- 
pool. 

Solicitors for the defendants, Downing, Bolam, 
and Co., for Bolam and Co., Sunderland. 


Tuesday, Dec. 5, 1899. 
(Before BiaHam, J.) 

LYLE SHIPPING Company LIMITED v. CORPO- 
RATION OF CARDIFF AND CHURCHILL AND 
Sım, Third parties. (a) 

Charter-party — Construction of — Demurrage — 
Discharge of cargo “with all despatch as 
customary ’—Contract by charterers with rail- 
way company for supply of trucks for discharge 
—Insufficient supply of trucks by company— 
Inability of charterers. 

A charter-party provided that “the ship is to be 
discharged with all despatch as customary.” 

The custom and practice of the port of discharge 
was to discharge the cargo into railway trucks, 
and to procure such trucks from one railway 
company. 

For the discharge of the cargo the consignees, in 
accordance with the custom, had contracted with 
a railway company for the supply of trucks to 
receive the cargo. 

A delay in the discharge of the ship was caused by 
the railway company not providing a sufficient 
supply of railway trucks alongside to receive the 
cargo; but the consignees had not deen guilty of 
any personal neglect, and had done their best to 
get the customary appliances for the discharge 
of the ship, and had used such appliances, whin 
obtained, with proper despatch. 

In an action by the shipowners against the con- 
signees for demurrage or damages for the deten- 
tion of the vessel : 

Held, that the consignees, having done their best 
to get the customary appliances for the discharge 
of the ship, and having used the same with proper 
despatch, had discharged the ship “with all 
despatch as customary,” and were therefore not 
liable for the delay of the vessel caused by the 
insuficient supply of trucks. 

COMMERCIAL ACTION tried before Bigham, J. 
The action was brought by the plaintiffs, as 

owners of the ship Cape Wrath, against the defen- 

dants as indorsees (to whom the property in the 
goods passed) of a bill of lading for the cargo of 
the ship, dated the 6th June 1899, and the plain- 
tiffs claimed to recover demurrage or damages 
for detention of the ship at Cardiff, her port of 
discharge. 

(a) Reported by W. W. ORR, Esq., Barrister-at-Law, 
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The bill of lading incorporated the terms and | 
conditions of a charter-party, dated the 14th Dec. 
1898, which provided (inter alia) that “the ship is 
to be discharged with all despatch as customary, 
weather permitting.” 

The defendants (the Corporation of Cardiff) 
had bought a quantity of jarrah wood from 
Messrs. Churchill and Sim (brought in by the 
defendants as third parties), of which the cargo 
now in question was a part, and by the contract 
of sale the vendors contracted to indemnify the 
defendants against all claims and demands in 
respect of demurrage; and the defendants claimed 
under this indemnity to be indemnified by the 
third parties against any sums which the plaintiffs 
might recover in the action. 

The ship was loaded with a cargo of the jarrah 
wood at Freemantle, and sailed for Cardiff, her 
port of discharge. 

She arrived and was berthed at Cardiff on the 
2nd Oct., and the discharge began on the following 
day, the 3rd Oct. 

The discharge was not completed until the 23rd 
Nov., and occupied forty-five working days. 
The plaintiffs alleged that if the defendants had 
taken delivery “with all despatch,” as provided 
by the charter-party, the Cape Wrath would have 
completed the discharge on the 27th Oct., and they 
claimed damages for each day’s detention of the 
ship since the 27th Oct. at the charter-party rate 
of 241, 19s. 6d. per day. 

For the discharge of the cargo at Cardiff the 
defendants had contracted with the Great Western 
Railway Company for the supply of trucks to 
receive the cargo, and the usual practice of the 
port of Cardiff was to discharge the cargo into 
railway wagons, and to procure such wagons from 
one railway company. 

The delay in the discharge was caused by 
there being an insufficient supply of railway 
trucks alongside the vessel to receive the cargo, 
and this insufficiency of trucks was owing to a 
pressure of work on the railway at the time. 

The learned judg- found as a fact that the 
defendants were not personally guilty of any 
neglect in taking the discharge, and that they 
had done their best to get the appliances which 
were at the time available at the port, and which 
were customarily used for the purpose of dis- 
charging vessels, and that when they had obtained 
these appliances, they had used them with proper 
despatch. 

The question now was whether the defendants, 
who had contracted with the railway company 
for the supply of the railway trucks, were liable 
to the plaintiffs for the delay caused under the 
above circumstances by the insufficient supply of 
trucks by the railway company. 


Joseph Walton, Q.C. and Leck for the plain- 
tiffs. —The defendants are liable for the detention 
of the vessel at Cardiff beyond the time when 
the cargo might have been discharged if all 
despatch had been used according to the terms 
of the charter-party. The defendants were 
bound to discharge the cargo with all despatch, 
and if they had done so the cargo would bave 
been discharged in a much shorter time. The 
fact that there was an insufficient supply of rail- | 
way trucks alongside to receive the cargo does 
not relieve the defendants from their obligation, 
aud the fact that they could not get a larger 


number of wagons at that particular time does 
not relieve them from liability. That was a mis- 
fortune for which the loss ought to fall on them, 
and not on the plaintiffs. It is not sufficient for 
the defendants to have done their best to get a 
sufficient supply of wagons; they ought to have 
provided a sufficient supply, and for not having 
done so they are liable: 


Wright v. New Zealand Shipping Company, 40 
L. T. Rep. 413; 4 Asp. Mar. Law Cas. 118; 
4 Ex. Div. 165; 

Kruuse v. Drynan and Co,18 Sc. Sess. Cas. 4th 
series, 1110. 


R. Isaacs, Q.C. and Bailhache for the defen- 
dants.—The case of Wright v. New Zealand 
Shipping Company (ubi sup.) is distinguishable, 
asin that case the words “as customary” were 
not in the charter-party. Here the cargo was to 
be discharged with all despatch “as customary,” 
that is, as customary at the port of discharge. 
At the port of discharge the custom was for the 
cargo to be discharged into railway trucks brought 
alongside the ship, and it was the custom and 
practice for the charterers to contract with one 
railway company for the supply of these trucks. 
The defendants in this case contracted with the 
railway company for the supply of the railway 
trucks for the discharge, and in doing so they 
were following the custom of the port. Owing to 
pressure of work on the railway sufficient trucks 
were not supplied ; but for that insufficient supply 
the defendants are not responsible. They were 
not guilty of any personal negligence in the 
matter; they have taken all precautions to obtain 
the appliances that are customarily used at this 
port Ta the discharge of vessels, and when they 
Obtained these appliances they used them with all 
the despatch possible. They have therefore 
eifected the discharge of the cargo “with all 
despatch as customary” within the meaning of 
the charter-party, and, that being so, the cases 
clearly show that they are not liable for the 
detention : 


Postlethwaite v. Freeland, 40 L. T. Rep. 601; 4 Asp. 
Mar. Law Cas. 302,129; 4 Ex. Div. 155, affirmed 
in H. L, 42 L. T. Rep. 845; 5 App. Cas. 599; 

Wyllie v. Harrison and Co., 13 So. Sess. Cas. 4th 
series, 92; 

Castlegate Steamship Company Limited v. Dempsey 
and Co., 66 L. T. Rep. 742; 7 Asp. Mar. Law Cas. 
186; (1892) 1 Q. B. 854; 

Good and Co. v. Isaacs, 67 L. T. Rep. 450; 7 Asp. 
Mar. Law Cas. 212; (1892) 2 Q. B. 555. 


Carver, Q.C., Scrutton, and Mackinnon for 
third parties. 


Bieuam, J.—This action is brought by the 
shipowners against the defendants, who are the 
indorsees of a bill of lading for the cargo of the 
ship, in which bill of lading are incorporated 
the terms of the charter-party, so that the defen- 
dants are liable to the plaintiffs for the per- 
formance of the conditions of the charter-party. 
The action is brought to recover demurrage or 
damages for detention at the port of discharge, 
andthe terms of the charter-party are that the 
cargo is to be discharged with all despatch as 
customary. That is all that need be said about 
the contract. The defendants are charged witha 
breach of the contract by which they were bound 
to discharge the vessel with all despatch, as 
customary. [His Lordship stated the facts, and 
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proceeded:] It is alleged that the number of 
days taken to discharge the cargo was in excess 
of the time permitted by the charter-party, and 
that is the question in the case. I am satisfied 
that the defendants were not personally guilty of 
any neglect at all in taking discharge of the 
cargo They did their best to get the appliances 
which were available at the port at the time, and 
which were customarily used for the purpose of 
discharging vessels, and having done their best to 
get those appliances, in my opinion they made 
the best possible use of them, and therefore no 
blame of any kind can be imputed to them. I have 
carefully considered the evidence, and particu- 
larly the letters and documents which have been 
read,and I see plainly that when that vessel arrived 
at Cardiff there was a great stress of work, 
and difficulties had to be contended with in taking 
discharge of this cargo, which was of an excep- 
tional character. But I repeat that the defen- 
dants, in my opinion, did their best to deal with 
those difficulties, and took delivery of this cargo 
as quickly as it was practically possible for them 
to do. It is, however, said on behalf of the plain- 
tiffs that the ship should have been discharged 
in a much shorter time if the defendants had 
furnished the vessel with a larger number of 
wagons, and the fact that they were not able to 
get a larger number of wagons is a misfortune 
of which the defendants and not the plaintiffs 
must bear the loss. 

In order to see if that is so, it is necessary 
to consider the meaning of the contract: “ To be 
discharged with all despatch as gualomary oa; 
and to assist me in ascertaining what these 
very few words mean, a number of authorities 
bave been referred to. The first in order of 
date is Wright v. New Zealand Shipping Com- 
pany (ubi sup.). In that case the contract in 
the charter-party was that the charterers should 
deliver into lighters, and there was nothing 
at all about the custom of the port, but the 
simple contract was that the charterers were 
to deliver into lighters. The discharge of the 
ship was delayed by reason of insufficiency of 
lighters, and the charterers, in the action against 
them for damages for that delay or for demur- 
rage, alleged that they had done their best to get 
the only lighters which were available at the port, 
and if they had not succeeded in getting more 
than were sufficient for the necessities of the case, 
they were not to be blamed for it. As I under- 
stand the decision in that case, it was this: It 
was in accordance with the ordinary common law 
rule that if a person will undertake to do a thing 
in a particular way, he must do it or answer for 
the consequences. That seems to be the effect of 
that case ; but when the case is explained in later 
decisions it seems to me that the real effect of it is 
this: That all that the charterer is required to do is 
to do his best, and that in that case he did not do 
his best, and therefore he was held responsible. I 
do not think that is the meaning of the judgment 
of the learned judges in that case. Lord 
Herschell in the case of Hick v. Raymond and 
Reid (68 L. T. Rep. 175; 7 Asp. Mar. Law Cas. 
233; (1893) A. O. 22), in dealing with that case, 
says this: “The learned judge who tried the 
Case, in summing up, told the jury that they 
were to take into consideration the cireumstance 
that the port was full of vessels; but he did 
not directly tell them not to consider the 
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deficiency of lighters caused by tke large number 
of ships, so far as tbat state of things bad 
been produced by the defendants themselves; nor 
did he tell them that the defendants were bound 
to provide the means of unloading within a reason- 
able time; nor that they were bound to allot the 
lighters proportionately among the vessels or to 
use the lighters for them in the order in which 
they arrived. The jury found in favour of the 
defendants, and the appeal was against tbe judg- 
ment of the Queen’s Bench Division making abso- 
lute a rule for a new trial. It will thus be 
seen that the circumstances which prevented the 
vessel being discharged within the ordinary 
time were not beyond the control of the defen- 
dants. It was not shown that they could not by 
reasonable precautions or exertions have pro- 
cured the necessary lighters elsewhere or earlier, 
and so have avoided the delay which took place” ; 
and then he says: “ Under these circumstances I 
think the decision was perfectly right, and a 
new trial properly granted.” I do not think that 
the judgment in Wright v. New Zealand Shipping 
Company (ubi sup.) proceeded upon those grounds 
at all, but Lord Herschell evidently thought, 
when he was delivering his judgment in Hick v. 
Raymond and Reid (ubi sup.), that that judg- 
ment in Wright v. New Zealand Shipping Com- 
pany (ubi sup.) can only be justified on those 
grounds. His view, in my opinion, was that there 
were circumstances in that case to show, and 
which did show, that the defendants had not 
taken proper care to obtain the appliances which 
were required for discharging the ship, and did 
not, when they had obtained those appliances, take 
proper care to use them in a business-like way, 
and upon those grounds he thought that the 
decision of the Court of Appeal directing a new 
trial was a right decision. The next case in order 
of date is Postlethwaite v. Freeland (ubi sup.), 
which is a different case in this sense, that the 
wording of the charter-party introduces the 
expression “as customary.” În Postlethwaite v. 
Freeland (ubi sup.) itself and in other cases, 
judges have entertained a doubt as to whether 
the introduction of those words in a charter-party 
really makes any difference. For my part, I 
should have thought that the introduction of the 
words did make a difference, and did make all 
the difference; but I cannot help seeing that 
Lord Herschell and many other j udges have read 
the case of Wright v. New Zealand Shipping Com- 
pany (ubi sup.) as being a case in which there 
would not have been any difference at all even if 
the words “ as customary” had been introduced. 
That is to say, that in those charter-parties where 
the undertaking is to deliver with due despatch 
the introduction of the words “as customary ” adds 
nothing toor takes nothing from the obligation of 
the charterer. For my own part I think that the 
introduction of those words is of importance. 
What does “as customary” mean? I think it 
means that attention must be given to the rules 
of the port which affect the discharge of vessels— 
rules which affect the place where the vessel is to 
go, and rules which affect the times during which 
a vessel may work. I think the words, moreover, 
mean that the practice as to the kind of appliances 
to be used in the discharge must be taken into 
account, and that the practice as to the source 
from which those appliances are to be obtained, 
must be taken into account. 
E 
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Applying those considerations to this case, 
I observe that the rule of the port of Cardiff 
in this particular case was that the goods 
should be delivered into wagons, and in nc other 
way. The practice was to deliver into wagons, 
and the course of business was for the con- 
signees to obtain those wagons from specific 
railway companies. That was, I find in this 
case, the custom of the port. So, in Postle- 
thwaite v. Freeland (ubi sup.), the custom was to 
discharge into lighters—ligbters belonging to one 
company. The custom was for those lighters to 
be warped across the bar by means of one rope. 
Those were the appliances, and the words in 
Postlethwaite v. Freeland (ubi sup.) being in effect 
the same as the words in the present case, the 
House of Lords were of opinion that the charterers 
had performed their duty—their part of their 
contract under the charter-party—when they had 
taken diligent and proper steps to obtain the 
services of the appliances which were customarily 
used, and had utilised those appliances, when 
obtained, with proper and business-like despatch. 
I can see no difference in principle between Postle- 
thwaite v. Freeland (ubi sup ) and this case. There 
is also a Scotch case, Wyllie v. Harrison and Co. 
(ubi sup.), which was decided in 1885. That case 
appears to be nearly on all fours with the case 
now before me. In that case the cargo—a cargo 
of iron—was to be discharged as fast as the 
steamer could deliver after being berthed as 
customary. The custom of the port there was to 
deliver by steam cranes into wagons brought 
alongside, and a further custom was that no pig- 
iron should be put upon the quay. Only two 
railway companies were in the habit of supply- 
ing the wageons upon the lines which had 
access to the quay. One of these companies 
failed to supply sufficient trucks or wagons, and 
thereby delay was caused. It was held by the 
court that for such delay the charterers were not 
liable, and I read some passages in that judgment 
to show the grounds on which it proceeded. The 
ord Justice-Clerk (Lord Moncreiff) said: 
“Under this charter-party the cargo was to be 
delivered as customary—that is, subject to the 
custom of the port. Now, from the nature of 
the cargo and the place of delivery the goods 
could not be delivered except into trucks. Under 
the general rules regulating maritime carriage 
the charterer is responsible for the goods to be 
conveyed until loading is complete. After loading 
is complete, and until the vessel arrives at its 
destination, the owners are responsible. When 
the vessel has arrived the duty of taking delivery 
is on the charterer, but when delivery is to be 
taken at the port subject to regulations not in the 
power either of charterer or owners there may occur 
difficulties, and there may be entailed delay for 
which neither party is responsible to the other. 
They both contracted subject to the regulations 
of the port of discharge.” In my opinion every 
word of that applies to the particular circum- 
stances of this case. He then goes on to say: 
“ Now, one of the rules of the port of discharge 
selected, Glasgow General Terminus, was that no 
cargo should be laid down on the quay, but that 
all cargo should be delivered into trucks. That 
being so, and there being no trucks available, or not 
sufficient trucks available, I think a delay occurred 
for which neither party was responsible to the 
other.” It is to be observed that the Lord 


Justice-Clerk there relies upon the words in the 
charter-party “ as customary.” When I look at 
Lord Young’s judgment, I cannot help seeing 
that his decision would have been the same if the 
words “as customary” had not been there, for 
he says the charter-party happens to add “as 
customary,” but the addition is a superfluity, for 
unless the contrary is expresssed “as customary ” 
is implied. That is to say, he takes the view 
which apparently many of the English judges 
have taken, that these words “as customary” 
are to be implied, and ought to have been implied, 
in the case of Wright v. New Zealand Shipping 
Company (ubi sup.). He says further : “ Delivery 
into trucks furnished by the railway companies 
and brought to the ship side was by the custom 
of the place the recognised method of delivery. 
The tracks, we must take it, were only those of 
two railway companies, and all that the charterers 
could do was, as the sheriff says, to give notice 
that trucks were wanted, und then, if necessary, 
hurry and stir up the railway companies to pro- 
vide them. This the sheriff and I think they 
did—that is, they have committed no breach of 
their duty to take delivery as fast as it could be 
taken at that place.” Having regard to these 
authorities, it seems to me that the whole 
obligation in this case upon the charterer is to 
do his best to procure the appliances that are 
customarily used at this port for the purpose of 
discharging such vessels. The appliances cus- 
tomarily used, in my opinion, were the wagons 
of certain specified railway companies, and no 
others. I find asa fact that they did use their 
best exertions to get the services of those 
appliances; but their contractual obligation goes 
further, however, than the mere obligation to 
obtain the appliances. It goes this far, that 
having obtained them, they must use them with 
proper despatch, and I find as a fact in this case 
that they did use them with proper despatch ; 
and I think, under these circumstances on this 
part of the case, my judgment must be for 
the defendants. I ought to add that in my 
opinion the view I take of this case is amply 
supported by the observation of Lord Selborne 
in the case of Postlethwaite v. Freeland, to be 
found at 42 L. T. Rep. 848; 4 Asp. Mar. Law 
Cas. 304; and 5 App. Cas. 610, which was 
referred to during the course of the arguments. 
Judgment for the defendants. 

Solicitors for the plaintiffs, Zowless and Co. 

Solicitors for the defendants, Riddell, Vaizey, 
and Smith, for J. L. Wheatley, Cardiff. 

Solicitors for third parties, Burn and Berridge. 


Dec. 1 and 11, 1899. 
(Before Bicuam, J.) 

BRITISH MARINE MUTUAL INSURANCE Asso- 
CIATION LIMITED V. JENKINS AND OTHERS. (a) 
Marine insurance—Mutual insurance association 
—Insurance of ship by agent of shipuwner— 
Agent as member liable to contributions—Failure 

of agent to pay—Liability of shipowner, not 
being member, to pay contributions and 
premiums. 

The defendants, who were the owners of a certain 


(a) Reported by W. W. ORR. Esq., Barrister-at-Law, 
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ship, authorised their agent to insure, and the 
agent did insure the ship by an ordinary Lloyd’s 
policy in the plaintiff association, the object of 
which association was the mutual insurance “ of 
ships which the members might be authorised 
to insure in their own names,” and a “ member” 
was defined to be “any person who, on behalf of 
himself or any other person, insures any ship in 
the association.” By so entering the ship the 
agent became a“ member,” and was personally 
responsible to the association for the payment of 
the contributions and premiums due in respect 
of the insurance. In practice these contributions 
were collected from the members, that is, from 
those who entered ships in the club, and the 
members then got the money from their prin- 
cipals, and a committee were empowered to assess 
members rateably to provide a fund to meet 
losses. The policy, the memorandum and 
articles of association and the rules, which 
together formed the contract of insurance, con- 
tained no express provision either that the defen- 
dants should be liable for the contributions and 
premiums, or that they should be relieved from 
such liability. The defendants’ agent became 
insolvent, and unable to pay the contributions 
and premiums, and the association brought an 
action to recover the same from the defendants 
as owners of the ship. 

Held, that as the defendants alone had an insurable 
interest as owners of the ship, and as it was for 
their benefit the insurance was effected, they, as 
well as their agent were liable to pay the contri- 
butions and premiums unless they could show 
that their contract in unmistakable terms relieved 
them from such liability, which the contract in 
this case did not do. 


AcrTIon tried before Bigham, J. in the Commercial 
Court. 

The plaintiffs, the British Marine Mutual Insur- 
ance Association, sued the defendants, who were 
the owners of the ship Vigil, to recover from 
them, as such owners, the amount of the contri- 
butions or premiums payable in respect of an 
nsurance of their ship in the plaintiffs’ club. 

The defence set up by the defendants was that 
by the agreement sued on the plaintiffs had con- 
tracted to look only to the defendants’ agent, one 
William Grove, for payment, and not to the defen- 
dants themselves. 

The plaintiffs were a marine mutual insurance 
association, and clause 4 of the memorandum of 
association declared that one of the objects of the 
association was the mutual insurance “of ships 
which the members may be authorised to insure 
in their own names”; and clause 4 of the articles 
of association defined a member to be “ any person 
who, on behalf of himself or any other person, 
insures any ship in the associatiov.” 

The defendants wished to insure their ship, the 
Vigil, in the plaintiffs’ club, and they authorised 
one William Grove, who was managing the ship 
on their behalf, to enter the ship in the club. 

Grove accordingly entered the ship in the plain- 
tiffs’ club, and by so doing he made himself a 
member of the club within the meaning of the 
Memorandum and articles of the club as being a 
person who was authorised to insure the ship in 
his own name. 

Grove, by reason of his becoming a member of 
the club, became personally liable to pay the con- 
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tributions or premiums, which, under the articles 
of association and the rules, might be levied by the 
club in respect of the insurance. 

Grove became insolvent, and was unable to pay 
the contributions, and the plaintiffs’ association 
thereupon brought the present action against the 
defendants as owners of the ship to recover the 
contributions or premiums due in respect of the 
insurance. 

The question now was whether the plaintiffs 
were, under the circumstances of the case, entitled 
to look for payment to the defendants, as being 
the persons for whose benefit the insurance was 
effected. 

The facts are fully stated in the judgment, and 
the clauses in the policy of insurance, the memo- 
randum and articles of association of the club, 
and the rules annexed to the policy, are, so far as 
is now material, set out in the judgment. 


Joseph Walton, Q.C. (James Fou with him) for 
the plaintiffs—Although Grove was no doubt 
liable for these contributions and premiums, that 
does not exclude the defendants’ liability, and the 
defendants were also liable. They were the 
persons to whom the ship belonged and who 
therefore had the insurable interest. They alone 
could insure the ship, and it was their interest 
which was insured. They, as the assured, and 
the plaintiffs, as the insurers, were the parties to 
the contract of insurance, and Grove merely acted 
as the agent of the defendants in effecting the 
insurance; and although by doing so he, by the 
rules of the association, made himself a member 
of it and became responsible as such for these 
contributions, still the fact of his liability did not 
prevent the defendants also being liable. The 
effect really was that the plaintiffs had the 
security of two parties for these contributions, 
namely, Grove and the defendants. If there were 
any losses incurred for which under the policy the 
plaintiffs would have been liable, the plaintiffs 
would have been bound to pay those losses to the 
defendants, and the defendants, as owners of the 
ship, could have sued to recover them. The 
consideration for the payment of these losses to 
the defendants was the liability of the defendants 
to pay the contributions and premiums, and if 
the defendants were not liable to make these 
payments to the plaintiffs, then there would have 
been no consideration from the defendants for the 
plaintiffs undertaking the risk. The case of 
United Kingdom Mutual Steamship Assurance 
Association Limited v. Nevill or Nevill’s case 
(19 Q. B. Div. 110; 6 Asp. Mar. Law Cas. 226n.) 
will be relied on by the defendants. That case is 
distinguishable, as there the policy by its special 
wording was held to exclude the liability of the 
shipowners, whereas in the present case the policy 
is an ordinary Lloyd’s policy and cannot be con- 
strued to exclude the defendants’ liability. In 
the cases of Great Britain 100 A 1 Steamship 
Insurance Association v. Wyllie (Wyllie’s case) 
(60 L. T. Rep. 916; 6 Asp. Mar. Law Cas. 398; 
22 Q. B. Div. 710) and Ocean Iron Steamship 
Insurance Association Limited v. Leslie (Leslie’s 
case) (57 L. T. Rep. 722; 6 Asp. Mar. Law Cas. 
226; 22 Q. B. Div. 722n.), where the documents 
were similar to those in the present case, the 
defendants, the shipowners, were held to be 
liable to the contributions. In Montgomerie v. 
United Kingdon. Mutual Steamship Assurance 
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Association Limited (64 L. T. Rep. 323; 7 Asp. 
Mar. Law Cas. 19; (1891) 1 Q. B. 370), the form 
of contract was the same as in Nevill’s case (ubi 
sup.), and it was held that the action was not 
maintainable, as the terms of the policy expressly 
excluded liability on the part of the defendants 
to any person other than the person described as 
“a member.” There is therefore nothing either 
in that case or in Nevill’s case (ubi sup.), to 
prevent the plaintiffs from recovering these con- 
tributions from the defendants. 


F. Laing, Q.C. (Balloch with him) for some of 
the defendants.—Grove was the person who was 
liable to the plaintiffs. He was the “member ” of 
the plaintiffs’ association, and to him, and to him 
alone, the plaintiffs were to look for the payment 
of these contributions. The defendants found 
Grove, who was willing to enter into this contract, 
and who in effect promised and undertook to pay 
the contributions and the premiums, and that was 
the consideration given by them for the insurance. 
The fact that Grove was liable to the plaintiffs 
negatives any liability on the part of the defen- 
dants. With regard to the authorities, Nevill’s 
case (ubi sup.) is a clear authority in favour of 
the defendants. That case shows that it is the 
“member ’—in this case Grove—who is liable, 
and not the shipowners. The contract in the 
present case is substantially the same as in 

Vevill’s case (ubi sup.), and, according to that 
case, the only person who can be held liable is 
the member—that is, Grove. In Wyjllie’s case 
(ubi sup.) there was an express contract on the 
part of the assured—the shipowners—to pay, and 
there it was held that the shipowners were liable 
to pay, but it was based very clearly upon the fact 
that, as Bowen, L.J. there says, “there was an 
express contract by the ‘assured’ to pay the con- 
tributions.” So Lord Hsher, M.R. there says: 
“Tt shows that the defendants are liable on 
this policy by reason of their express contract.” 
The liability is there based on an express con- 
tract. Here there was no such express contract 
making the defendants liable, and the only person 
liable is the “member.” That was the view taken 
by the plaintiffs until the insolvency of Grove. 


J. A. Hamilton for other defendants.—There is 
in this policy an express liability upon members 
which excludes any right to look to co-owners who 
are not members of the association for calls. 
There cannot be any right to look to co-owners 
for calls unless there is an express contract 
giving power to do so. Here, as in Nevill’s case 
(ubi sup.), the liability is imposed upon members 
only, and consequently here, as in that case, the 
defendants ought not to be held liable. Then 
Wyllie’s case (ubi sup.) shows that express words 
are necessary to make the defendants liable; and 
all the three Lords Justices in that case said they 
relied on the express words of the contract as 
showing that the defendants had expressly con- 
tracted to pay the contributions. There is no 
such express contract here, and on that ground 
Wyllie’s case (ubi sup ) is distinguishable. 


Joseph Walton, Q.C. in reply. Cuenta 


Dec. 11—BicHam, J. read the following 
judgment.—This is an action brought against 
the defendants who are the owners of a ship 
called the Vigil to recover the amount of the 
contributions and premiums payable in respect 


of an insurance of their ship in the plain- 
tiffs’ club. The defence is that by the agree- 
ment sued on the plaintiffs have contracted with 
the defendants to look only to the defendauts’ 
agent for payment and not to the defendants 
themselves. The question is whether that defence 
is made out. The facts are quite simple. The 
defendants wishing to effect an insurance with the 
plaintiffs, authorised one Grove, who was 
managing the ship on their behalf, to enter the 
Vigil in the club. Grove accordingly entered the 
ship and so made himself a member of the club 
within the meaning of the memorandum and 
articles of association, and by reason of his 
membership he became personally liable to pay 
the contributions or premiums which under the 
articles of association and the rules might be levied 
by the committee of the club. Grove became 
insolvent and was unable to pay, whereupon the 
plaintiffs brought the action against the defen- 
dants as being the persons on whose behalf and 
for whose benefit the insurance had been effected. 
It is necessary to remember that no one other 
than the defendants could have effected the 
insurance. They might do it by themselves, or 
they might do it through an agent acting for 
them. But they in whom the interest existed 
could alone effect the insurance ; a contract 
entered into by any one else who did not possess 
the interest, would be a wager policy and there- 
fore void. Thus when Grove entered the ship in 
the plaintiffs’ club he effected a contract of insur- 
ance, the parties to which were the association on 
the one hand and the defendants whose interests 
were being insured on the other. He might, at 
the same time, and in my opinion in this case 
he did, make himself personally responsible for 
the payment of the contributions; but the con- 
tract of insurance was and could only be 
between the parties I have named. If any losses 
occurred within the meaning of the contract of 
insurance, they would have to be made good to 
the defendants, who alone were entitled to be 
indemnified, and they would have to be made good 
by the plaintiffs. What then was the considera- 
tion for the plaintiffs’ promise to make good such 
losses? It must cf course be a consideration 
moving from the defendants. Then what con- 
sideration? In the ordinary course of things 
one would expect the consideration to be 
the payment by the defendants of the contri- 
butions, or in other words, of the price to 
be paid to the plaintiffs for taking the risk. 
Apart from any stipulation or practice embodied 
in the contract to the contrary, the person who 
gets the benefit under a contract is the person 
who pays for it. But it is said in this case on 
behalf of the defendants that the consideration 
consisted of their finding someone else (namely, 
Grove) to promise to pay, and that the plaintiffs 
accepted the procurement of this bare promise— 
not its performance—as the consideration and so 
contracted themselves out of their prima facie 
right to look to the defendants. Such a considera- 
tion appears to me to be very improbable, but it 
is legally possible, and it is therefore necessary to 
examine the documents to see whether it is to be 
found in them. The contract of insurance is 
required by law to be contained in a written 
policy. ln this case the policy is made up of 
three documents which are (1) the policy itself; 
(2) the memorandum and articles of the plaintiff 
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association; and (3) the rules annexed to the 
policy. The first of those three, which for con- 
venience I shall call the policy, begins in the 
ordinary old-fashioned Lloyd’s form: “ Know all 
men that William Grove as well in his or their 
own name or names as for and’in the name and 
names of all and every other person or persons to 
whom the same doth, may, or shall appertain in 
part or in all doth make assurance and cause 
himself or themselves, and them and every other 
of them to be insured, &c.” Now, beyond all 
doubt the persons here referred to are the persons 
interested in the vessel, that is to say, the defen- 
dants, for by law they can be no others; they are 
the assured. Then comes the valuation clause: 
“The said ship for so much as concerns the 
assured (the defendants) by agreement between 
the assured and assurers in this policy shall be 
valued at l.” This valuation not only fixes 
the amount to be paid in case of loss, but it also 
affords one of the data for calculating the amount 
of contributions or premiums payable in respect 
of the insurance. There is then the usual descrip- 
tion of the perils which the plaintiffs are to bear, 
followed by the Lloyd’s form of the sue and 
labour clause: “ It shall be lawful for the assured ” 
(the defendants) “to sue and labour in and about 
the recovery of the said ship to the 
charges of which the assurers promise to con- 
tribute.” Then the policy finishes with these 
words, “and so the association is contented and 
does hereby promise and bind itself to the 
assured.” (the defendants) “forthe due performance 
of the premises subject to the articles and annexed 
rules of the association which it is mutually 
agreed shall form part of and be of the same force 
and effect as if inserted in the body of this policy.” 
These concluding words contain a clear promise 
by the plaintiffs to make good to the defendants 
any losses that may occur under the policy, and 
they give the defendants a right of action in case 
of breach. The policy, however, contains nothing 
to indicate what premiums are to be paid, or by 
whom, or when they are to be paid; in fact, there 
is no reference to the consideration for the 
promise. It becomes necessary, therefore, in 
order to find out what the consideration is and by 
whom it is to be paid, to refer to the incorporated 
documents. I take the memorandum and articles 
of association first. Clause 4 of the memorandum 
declares that one of the objects of the association 
is the mutual insurance of ships which the members 
may be authorised to “ insure in their own names.” 
Whose ships? Obviously the ships of those 
persons who authorise the insurance. And how 
are they to be “ mutually ” insured? One would 
naturally suppose by the owners who give the 
authority contributing among themselves to make 
good any losses that may happen. Thus the 
memorandum would seem to point to a liability 
on the part of each shipowner to contribute his 
share towards the losses; in other words, to pay 
the contributions or premiums levied in respect 
of his ship. The detendants, however, contend 
otherwise, and say that the ships are to be mutu- 
ally insured by means of contributionsor premiums 
to be paid by the agents who enter their ships in 
the club and by no one else; in other words, by 
the “members” of the club. Now, clause 4 of 
the articles of association defines a “member ” 
to be any person who, on behalf of himself or 
any other person, insures any ship in the asso- 
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ciation; and clauses 44 and 46 empower a com- 
mittee of the association to assess the members 
rateably, so as to provide a fund which shall be 
sufficient to meet losses. Clause 41 stipulates 
that the association shall not be liable to make 
good losses except to the extent of the funds 
which it may be able to recover from the members 
or persons liable to the same. The defendants 
contend that the words “ or persons liable for the 
same ” in this rule mean the legal representatives 
of the members, as, for instance, their trustees in 
bankruptcy. There is some authority for this 
contention to be found in the judgment of Fry, 
L.J. in Nevill’s case (ubi sup.), to which I shall 
have to refer hereafter. But, for my own part, I 
see no reason why these words should not bear 
their plain meaning, and be taken as includ- 
ing the owners of the ships insured in the club, 
who would naturally be the persons liable. 

It is argued that inasmuch as these clauses fix 
the members with liability (as I think they do), they 
especially relieve the shipowners from liability. 
I do not think they do anything of the kind. It 
by no means follows that because the plaintiffs 
stipulate for and secure the responsibility of 
one class of persons (the members) therefore 
they release from liability the persons for whose 
sole benefit the association is giving its under- 
taking. The association has, in my opinion, a 
double remedy, one against the member whom 
they have permitted to enter a ship on the terms 
that he should be personally responsible for the 
contributions, and another against the ship- 
owners on whose behalf and for whose benefit the 
insurance has been effected. It remains then to 
examine the rules annexed to the policy to see 
whether they make any difference. Rule 
declares that “these rules are subject to the 
memorandum and articles of association” and 
rule 2 that “ members shall mutually insure each 
other against risks.” In the latter rule the word 
“members” must mean the persons who own the 
insured interest, for, as I have said before, no 
other persons can lawfully be insured in respect 
of it. Rules 7 to 10 inclusive deal with the 
subject of premiums. Rule 7 provides that ships 
shall be divided into classes according to their 
age and assessed upon their entered value at 
certain rates. Rule 8 provides that when ships 
are employed in southern trades, they shall have 
a return of 50 per cent. of the premium. Rule 9 
is as follows: “The managers are hereby em- 
powered to levy contributions of one-fourth part 
of the annual premium as above, which shall be 
paid in cash on the Ist April, July, Oct., and 
Jan. in each year, such premiums of insurance to 
form a fund for the payment of claims and 
expenses.” Rule 10 provides that the “pre- 
miums on policies” shall be kept as a separate 
fund and in the event of the claims under the 
said policies exceeding such fund, an additional 
percentage shall be levied as per rule 7 in such 
manner and at such time as the committee may 
determine; in the event of the separate fund being 
more than sufficient to meet claims, the surplus is 
to be divided rateably among the members. 
These rules supply some of the deficiencies of the 
policy, for they settle what premiums are to be 
paid and when they are to be paid; but they 
are silent as to who is to pay; “ships” are 
to be assessed for premiums, and “ships ” 
are to be entitled to the return of 50 per cent. 
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Does this silence indicate any intention that the 
persons for whose benefit and on whose behalf 
the insurances are effected shall not be liable? 
I think not. No doubt in practice the contribu- 
tions or premiums are collected from “the 
members ”—that is to say, from the persons who 
as agents enter the ships in the club—and they in 
turn get the money from their principals, but this 
practice does not affect the liability ; that remains 
where by law it ought to be—namely, on the ship- 
owner. There is, however, another rule which 
requires notice. It is rule 15, which provides, 
amongst other things, that “a member shall be 
uninsured in respect of any interest entered if he 
becomes bankrupt or insolvent unless before a 
claim accrues an approved undertaking regis- 
tered by the managers has been given to pay all 
contributions due or to become due.” It is said 
that this rule shows that the “ member” is alone 
liable, and that no undertaking would be neces- 
sary if the owners were also liable. I do not, 
however, agree. As I have already said, the 
association has two remedies, one against the 
members, the other against the shipowner, and 
this rule is merely intended to provide a substi- 
tute for the member in the event of the latter 
being unable to pay; it does not in any way 
affect the shipowner’s liability. Finally, it is to 
be observed that rule 17 in terms refers to the 
liability of the owner for prumiums. It says, “in 
case of loss the owner shall be liable only for the 
amount of the twelve months’ estimated annual 
premium on the policy under which the loss 
occurs.” The owner here in my opinion means 
the shipowner, and the rule is intended to cut 
down, in the events mentioned, a recognised lia- 
bility on him for the payment of the contri- 
butions or premiums. 

The conclusion at which I arrive upon an 
examination of the documents, and apart from 
authority, is that the defendants are liable. I am 
told, however, that the question is covered by the 
judgments in Nevill’s case (ubi sup.). In that case 
the action was brought (as here) to recover con- 
tributions from the shipowners—their agent, one 
Tully, who had entered the ship in the plaintiffs’ 
club, having failed to pay; and it was held that, 
upon the true construction of the documents, con- 
sisting, as here, of the policy, the articles, and 
the rules, the plaintiffs had contracted with the 
defendants to look only to the agent. The 
articles and the rules in that case were practi- 
cally identical with those which I have just 
been considering. But when the two policies 
are compared it will be seen that they differ 
materially. In Nevill’s case (ubi sup.) the policy, 
instead of being in the ordinary Lloyd’s form, was 
in a very special form, which began by reciting 
that Tully had become a member of the associa- 
tion and that, having entered the steamer for 
insurance he had become entitled to a policy; it 
then witnessed that, in consideration of the 
premises and of the observance by the said insured 
(that is, by Tully) of the rules, the association 
did agree with the said insured that the members 
of the association should, subject to a proviso 
thereinafter contained, be liable to make good all 
losses, &c. The proviso was to the effect that the 
policy was granted on the condition that the 
association should be liable only to the extent of 
so much of the goods as the said association might 
be able to recover from the members and their 


heirs, executors, and administrators liable for the 
same. That policy appears to me to be quite 
different in its meaning, as it certainly is in its 
wording, from the policy in the present case. In 
the policy before me the name of Grove only 
appears at the beginning in the way in which the 
name of any insurance broker would appear in an 
ordinary Lloyd’s policy. Whereas in the policy 
in Nevill’s case (ubi sup.) Tully is the person who 
is expressly named as the person who is to observe 
the rules, one of which requires the payment of 
the premiums. In a more recent case, Wyllie’s 
case (ubi sup.), Bowen, L.J., examining the policy 
in Nevill’s case (ubi sup.), says: “The policy 
treated Tully, the managing ownz2r of the ship, as 
alone contracting with the association. It did 
not purport to be made on behalf of anyone else. 
The association had contracted themselves out of 
the power of saying that anyone but Tully was 
liable to them.” The policy now before me does 
not treat Grove as alone contracting with the 
association; and it does purport to be made on 
behalf of others. In my opinion the judgments 
in Nevill’s case proceeded on the special wording 
of the policy, and afford no authority for saying 
that the defendants in this case are not liable. 
There are twoother authorities to be noticed, which, 
so far as they are applicable at all, go to support 
the plaintiffs’ view. They are Leslie’s case (ubi sup.) 
and Wyllie’s case (ubi sup.) to which I have already 
referred. Both of them were actions to recover 
contributions from shipowners in cases where the 
agents who had entered the ships had made 
default in payment. The first of the two cases 
was tried by Mathew, J. at the Newcastle Assizes 
in 1887, and in his judgment will be found a short 
but very clear history of mutual insurance. He 
examines Nevill’s case (ubi sup.), and points out 
that the shipowners were parties to the contract 
by which Tully bound himself to pay, and that 
they took the benefit of the contract upon the 
footing that they were not to be looked to, and 
that their agent was, for the payment of the 
premiums; and he recalls the fact that this 
course is in a manner followed at Lloyd’s, 
because a Lloyd’s policy always recites (contrary 
to the fact) the payment of the premium of the 
assured, and then by the practice the under- 
writers look to the broker exclusively for the pay- 
ment of the same. The recital and the practice 
together have the effect of shifting the liability 
from the shipowner to the broker. But he 
points out that in the policy before him there 
is no recital of the payment of the premiums, so 
that there is no discharge of the liability of the 
shipowner, and no contract that he shall be free 
in consideration of someone else taking the re- 
sponsibility. No doubt in Leslie’s case (ubi sup.) 
the policy contained an express provision that the 
shipowners (they are called the assured) shall pay 
the contributions—a provision which, in the 
opinion of the learned judge, cleared away all 
question as to the shipowners’ liability. He adds, 
however, that they are liable not merely on that 
ground, but also on the ground that they are the 
persons to whom the policy is issued and who are 
to have the benefit of it. In Wyllie’s case (ubi sup.) 
there was also a special clause in the policy by 
which the assured were made liable for the con- 
tributions. It was attempted to be said in that 
case, as in Leslie’s case (ubi sup.), that the word 
“assured ” meant the entering member, and no 
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one else; but the Court of Appeal held otherwise, 
and affirmed the judgment against the defen- 
dants. Neither of the cases is very much in 
point, because of the presence in the policies of 
the express clause fixing the “assured” with 
liability—a clause which is not in fact in the 
policy in the case before me. But, looking at all 
three cases—Nevill’s case (ubi sup.), Leslie’s case 
(ubi sup.), and Wyllie’s case (ubi sup,)—I come to 
the conclusion that, in order to get rid of their 
rimå facie responsibility to pay the price of the 
fii which they receive under their policy, the 
defendants must show that their contract relieves 
them in unmistakable terms from their responsi- 
bility. The documents forming the policy in this 
case when taken together do not, in my opinion, 
show anything of the kind. There must there- 
fore be judgment for the plaintiffs with costs. 


Judgment for the plaintifs. 


Solicitors for the plaintiffs, W. and W. Stocken. 

Solicitors for the defendants, Spencer, Chap- 
man, and Co., for Moy Evans, and Thomas, Swan- 
sea; Richard White, for Hartland, Isaac, and 
Watkins, and for H. Wilson Paton, Swansea. 


Friday, Feb. 16, 1900. 
(Before CHANNELL and BUCKNILL, JJ.) 
MILLER v. BORNER AND Co. (a) 


Charter-party—Construction of—Contract to load 
“a cargo, say about 2800 tons”—Obligation of 
charterer to load 8 per cent. more than 2800 tons. 


By a charter-party made between shipowners and 
charterers, the charterers were to load “a cargo 
of ore, say about 2800 tons.” The carrying 
capacity of the ship was 2880 tons, and the 
charterers actually loaded 2840 tons, or forty 
tons more than the stipulated quantity of 2800 


tons : 

Held, that the charterers were not bound to load 
3 per cent. more than the 2800 tons provided the 
ship could carry so much, and that in loading 
2840 tons they had performed their obligation 
under the charter-party to load “a cargo, say 
about 2800 tons.” 

Morris v. Levison (34 L. T. Rep. 576 ; 3 Asp. Mar. 
Law Cas. 171; 1 0. P. Div. 155) distinguished. 


APPEAL from the Mayor’s Court in an action 
tried before the Common Serjeant with a jury. 

The action was brought by the plaintiffs, 
Messrs. Miller and Richards, the owners of the 
steamship Marie, against the defendants, as 
charterers of the ship, to recover a sum alleged to 
be due for dead freight on 40 tons of cargo said 
to be short shipped. 


By the contract of charter-party of the 20th 
Dec. 1898 made between the plaintiffs, the ship- 
owners, and the defendants, the charterers, it was 
provided that : 


The ship shall, after the delivery of her 
present cargo, proceed with all convenient speed in 
ballast to Elba, and there load in the customary manner 
as soon as and where ordered by the shipper or his 
agent a cargo of ore, say about 2800 tons, not 
exceeding what she can reasonably stow and carry over 
and above her tackle, apparel, provisions, and furnitnre, 
and being so loaded shall forthwith proceed to Glasgow, 


(a) Reported by W. W. ORR, Esq., Barrister-at-Law. 


and there deliver the same as customary 
where and as directed by consignee. . . . 

Freight to be paid at and after the rate of eight 
shillings and sixpence per ton. 


The defendants in point of fact loaded 2840 
tovs. 

The jury found as a fact that the ship could 
hold 2880 tons, and that that was her carrying 
capacity. The plaintiffs said that the words of 
the charter-party being “a cargo, say about 
2800 tons,” the defendants were, under those 
words. bound to load 3 per cent. more than the 
2800 tons, if that did not exceed the carrying 
capacity of the vessel, and as 3 per cent. on the 
2800 tons would be 84 tons, the defendants would 
have been bound to load 2884 tons if the vessel 
could have carried that quantity, and that as the 
carrying capacity was 2880 tons, the defendants 
were bound to load 2880 tons. 

The amount actually loaded was 2840 tons, and 
the plaintiffs brought the present action for the 
dead freight on the 40 tons alleged by them to be 
short loaded. 


The judge at the trial held that the case came 
within Morris v. Levison (34 L. T. Rep. 576; 3 
Asp. Mar. Law Cas. 171; 1 ©. P. Div. 155), and 
that, on the authority of that case, the defen- 
dants were bound, in order to satisfy their con- 
tract to “load a cargo, say about 2800 tons,” 
to load 3 per cent. in excess of the 2800 tons, 
provided the ship was capable of holding that 
amount; and as the ship was capable of holding 
2880 tons, he gave judgment for the plaintiffs for 
the freight on forty tons short shipped. 

The defendants appealed. 


Laing, Q.C. and Balloch for the defendants.— 
Tae learned judge was wrong in law in entering 
judgment for the plaintiffs; and upon the facts 
judgment ought to have been entered for the 
defendants. The defendants loaded 2840 tons, 
that is, forty tons more than the 2800 tons 
stipulated for; but the learned judge thonght 
that, on the authority of Morris v. Levison 
(34 L. T. Rep. 576; 3 Asp. Mar. Law Cas. 171; 
1 C. P. Div. 155), the defendants, in order to 
fulfil their obligation under the charter-party, 
were bound to load 3 per cent. (that is, eighty- 
four tons) more than the 2800 tons, provided the 
ship could carry so much, and, as the ship could 
carry eighty tons more than the 2800 tons, khe 
held that the defendants ought to have loaded 
that amount, which would be forty tons more 
than she actually carried. The judge was wrong 
in holding that Morris v. Levison (ubi sup.) 
applied. There the words of the charter-party 
were “to load a full and complete cargo of iron 
ore, not exceeding what she could reasonably 
stow, &c., say about 1100 tons.” The cargo actu- 
ally loaded was 1080 tons, and the ship could carry 
1210 tons, and the court (Brett, Archibald, and 
Lindley, JJ.) held thst the charterer was not bound 
to load the ship up to her actual capacity, but that 3 
per cent. was a fair amount of excess over 1100 tons 
to allow in estimating what was a “full and com- 
plete cargo of about 1100 tons,” and that conse- 
quently the cargo actually provided fell short of 
the charterer’s obligation by fifty-three tons. 
There the contract was to load “a full and com- 
plete cargo”; whereas here the words are merely 
to load a “cargo,” and the judgments in that case 
proceeded upon the meaning of the words “full 
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and complete” cargo, which completely distin- 
guishes that case from the present. The words 
in the present case were inserted to meet the deci- 
sion in that case, and as the words here are to 
“load a cargo, say, about 2800 tons,” the char- 
terers’ obligation is fulfilled if they load—as they 
have loaded—a cargo which comes within 3 per 
cent. more or less than the stipulated amount of 
2800 tons. [BucKNILL, J. referred to the case of 
Carnegie v. Conner (61 L. T. Rep. 691; 6 Asp. 
Mar. Law Cas. 447; 24 Q. B. Div. 45).] 


Bateson for the plaintiffs.—The court must give 
effect to all the words of the charter-party, and 
according to the charter-party the charterers were 
to load “a cargo,” and a cargo is what the ship 
can carry. There is no distinction between the 
words “cargo” and “full and complete cargo ” ; 
so that there is really no distinction between this 
case and the case of Morris v. Levison (ubi sup.), 
and the judge was right in so holding. Under 
the words “ to load a cargo, say, about 2800 tons,” 
it is not enough for the charterers to load “ about 
2800 tons.” They must load a “cargo,” and, 
according to Morris v. Levison (ubi sup.), they 
must load 3 per cent. more than the 2800 tons. 
[BUCKNILL, J.—Suppose that the ship could in 
fact carry 4000 tons, what would these words 
mean in that case?] According to Morris v. 
Levison (ubi sup.), the charterers would then have 
been bound to load 2884 tons, being 3 per cent. 
more than the 2800 tons. 2800 tons is merely put 
in as the limit, and therefore 3 per cent. more than 
that is the cargo. 

Laing, Q.C. in reply. 

CHANNELL, J.—I am of opinion that this 
appeal must be allowed. I think we can reduce 
the amount of the judgment by the amount of the 
dead freight, so that, on the whole, the case need 
not go down for a new trial, as to which I was for 
some time in doubt. The contract here was to 
ship “ a cargo of ore, say about 2800 tons.” The 
question of the meaning of the word “about,” 
that is, as to how much margin is to be allowed 
on the one side or the other, would be a question 
for the jury. It was so dealt with by the court in 
Morris v. Levison (ubi sup.), because that case 
was reserved to them upon the terms that they 
might draw inferences of fact, and what Brett, J. 
there said was, that he had only the understand- 
ing of business people to guide him in such 
matters—namely, that 3 per cent. was treated as 
the margin in business matters, that is to say, 
that anything less than 3 per cent. one way or 
the other, could be treated as “about,” but that 
more than 3 per cent. could not. That would 
ordinarily befor the jury, but nobody in this case 
desired that particular issue to be left to the jury. 
The real point here is, does the contract in this 
case differ from the contract in Morris v. Levison 
(ubi sup.). The decision in that case proceeded 
entirely on the fact that there the contract was to 
ship “a full and complete cargo,” and that it was 
necessary in some way or another to give effect 
so far as possible to all the words of the contract, 
and to put a construction upon the subsequent 
words “of say about 1100 tons,” that would, as 
far as possible, be consistent with the meaning 
put upon the words “full and complete cargo.” 
The carrying capacity of the vessel in that case 
was larger than anything that could be considered 
to be about the quantity specified. The actual 
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capacity of the ship was 1210 tons, and the 
question was about shipping “a full and com- 
plete cargo of iron ore, say about 1100 tons.” The 
judgment of the Court proceeds entirely on the 
words “full and complete,” and that was pointed 
out in the subsequent case of Carnegie v. Conner 
(ubi sup.), to which my brother Bucknill has 
referred, and in which he was counsel. That case 
of Carnegie v. Conner (ubi sup.), was the converse 
of the present case, but there it was pointed 
out that Morris v. Levison (ubi sup.) proceeded 
on the fact that you started with a contract to 
ship “a full and complete cargo.” Here the 
words are “ship a cargo, say about 2800 tons,” 
and what is a cargo for a particular ship would, 
I think, be a question of fact. A very small 
quantity of goods in comparison to the carrying 
capacity of the vessel would not be called a cargo. 
It must to some extent approach her carrying 
capacity before it could be called a cargo, and the 
question, therefore, what number of tons would 
make a cargo would be a question for the jury; 
but it must be a practical question before it is 
necessary to leave it to the jury. Here, if the 
quantity shipped, which was in fact 2840 tons, 
could be considered a cargo for this particular 
vessel, then undoubtedly it was a cargo of “ about 
2800 tons,” and therefore the charterers had 
fulfilled their obligation by shipping 2840 tons. 
The only possible question, therefore, to be left to 
the jury was not whether that was a full and 
complete cargo, but whether it could be called a 
cargo for the particular vessel; and, having 
regard to the fact that it is admitted to be very 
nearly a full and complete cargo, I do not think 
there was any real question left to go to the jury 
whether it was not a cargo for a vessel of that 
kind. If there had been a very large deficiency 
between the amount shipped and the carrying 
capacity of the vessel, that would have raised the 
question whether what was shipped could be con- 
sidered a cargo. Here I do not think there was 
any question that could be left to the jury on 
that point on which they could possibly find but 
in one way. I think, therefore, the proper thing 
to do is to reduce the judgment by the amount of 
fhe deg freight and let it stand as a judgment 
‘or 71. 

BUCKNILL, J.—I quite agree, and I have only 
a few words to add. I quite understand the im- 
portance of this point to those concerned in this 
matter and in this particular trade. In charter- 
parties we find very often the cargo treated in 
different ways. We find it described sometimes 
simply as “a cargo,” sometimes as “a full and 
complete cargo”; and sometimes, as in Morris v. 
Levison (ubi sup.), as “a full and complete cargo, 
say about so many tons.” Those are three ways 
of describing the cargo. In Morris v. Levison 
(ubi sup.) it was said that where it is described as 
“a full and complete cargo, say about so many 
tons,” then there may be a question for the jury 
as to what “about” means. “About is 3 per 
cent.,” said Lord Esher in that case. The words 
“a full and complete cargo” absolutely cannot 
raise a difficulty, because that is what the ship 
can carry; but “a cargo of about so many tons” 
—as in the present case—is a very clear descrip- 
tion of what the parties intend shall be the con- 
tract. Here the contract is that there shall be a 
cargo of “about 2800 tons.” Now, has the ship 
done that? In point of fact, she has done it. I 
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think, therefore, as soon as itis found that the | 


charterers had performed their part of the con- 
tract by putting that quantity on board there is 
nothing left for the jury to find, and no question 
for us to determine. 
Appeal allowed. Judgment for defendants. 
Leave to appeal refused. 


Solicitors for the plaintifis, Holman, Birdwood, 
and Co. 

Solicitors for the defendants, Ince, Colt, and 
Ince. 


Feb. 19, 20, and 26, 1900. 
(Before KENNEDY, J.) 


PARSONS v. NEW ZEALAND SHIPPING COMPANY 
LIMITED. (a) 


Bill of lading—Incorrect description of goods in 
—Short delivery—Right of shipowner signing 
bill of lading to show error in description of 
goods—Bills of Lading Act 1855 (18 & 19 Vict. 
c. 111), s. 3. 


Sect. 3 of the Bills of Lading Act 1855 does not 
make the bill of lading conclusive as to the state- 
ment of marks upon the goods shipped where 
those marks do not affect or denote substance, 
quality, or commercial value. A 

The plaintif, who was the consignee of a quantity 
of lambs’ carcases from New Zealand and the 
holder of two bills of lading relating thereto, 
claimed for short delivery against the defen- 
dants, who, as agents of the shipowners, had 
signed the bills of lading, which described the 
goods as “marked and numbered as in the 
margin.” In one bill of lading the marginal 
description was “ Sun Brand, 488 X., 226 car- 
cases,” and in the other “ Sun Brand, 622 X., 608 
carcases.” 

On the ship’s arrival in London some carcases of 
each description were found to be wanting, but 
there were other carcases on board which were 
marked “Sun Brand, 388 X” and “Sun 
Brand, 522 X.” respectively, and which were not 
claimed by .any other importer and were not 
includ d in any other bill of lading. 

The defendants tendered to the plaintiff these 
carcases as part of his consignment, but the 
plaintiff refused to accept them, and contended 
that the defendants, having signed the bills of 
lading, were prevented by sect. 3 of the Bulls of 
Lading Act 1855 from proving an error in the 
marginal description as to the numerical 
marking, and that the bills of lading were con- 
clusive evidence of the shipment of the quantities 
designated in the margins with the marginal 
markings “622” and “488.” The commercial 
value of the meat would be unaffected whether it 
were marked “488” instead of “ 388,” or “ 622” 
instead of “522.” 

Held, that the defendants were not prevented by 
sect. 3 of the Bills of Lading Act 1855 from 
showing that the carcases tendered to the plain- 
tif were by the shippers error incorrectly 
described in the margins of the bills of lading, 
and that they formed part of the plaintif’s con- 
signment. 

Action tried by Kennedy, J. in the Commercial 

Court. 

(a) Reported by W, W. ORR, Esq., Barrister-at-Law. 
VoL. IX. N.S. 


Parsons v. New ZEALAND SHIPPING COMPANY LIMITED. 
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The action was brought by the plaintiff, as 
consignee in London of a quantity of lambs’ 
carcases shipped from New Zealand, against the 
defendants, who were the agents of the ship- 
owners and who had signed the bills of lading, 
and it was brought in respect of an alleged short 
delivery of carcases by the defendants. 

The facts and the arguments are fully set out 
in the written judgment of the learned judge. 


The plaintiff relied upon sect. 3 of the Bills of 
Lading Act 1855 (18 & 19 Vict. c. 111), which 
provides : 


Every bill of lading in the hands of a consignee or 
indorsee for valuable consideration representing goods 
to have been shipped on board a vessel shall be conclu- 
sive evidence of such shipment as against the master or 
other person signing the same, notwithstanding that 
auch goods, or some part thereof, may not have been so 
shipped, unless such holder of the bill of lading shall 
have had actual notice at the time of receiving the same 
that the goods had not been in fact laden on board; 
provided that the master or other person so signing may 
exonerate himself in respect of such misrepresentation 
by showing that it was caused without any default on 
his part, and wholly by the fraud of the shipper, or of 
the holder, or some person under whom the holder 
claims. 


Danckwerts, Q.C. and Loehnis for the plaintiff. 
Carver, Q.C. and Leck for the defendants. 
Cur. adv. vult. 


Feb. 26.—KENNEDY, J. read the following judg- 
ment :—This is an action brought by the plaintiff, 
the consignee in London of a quantity of lambs’ 
carcases from Timaru, New Zealand, against the 
defendants, who were the agents in New Zealand 
for the owners of the steamship Fifeshire, in 
which the goods were carried, and who signed the 
bills of lading. The claim is for damages for 
short delivery of 154 carcases. Hach of the bills 
of lading, two in number, relating to the claim 
in this action describes the goods included in it 
as “marked and numbered as in the margin,” 
the body of the bill of lading in the one case 
giving a total of 1166 carcases, and the marginal 
description containing (inter alia) “Sun Brand, 
488 X., 226 carcases.” The body of the bill of 
lading in the other case gives a total of 1076 
carcases, and the marginal description contains 
(inter alia) “Sun Brand, 622 X., 608 carcases.” 
On the ship’s arrival in London fifty-three 
careases of the former description, so far as 
regards the figure 488, and 101 carcases of the 
latter, so far as regards the figure 622, were 
found to be wanting. But there were on board 
twenty-one carcases marked “Sun Brand, 388 X.,” 
and 102 carcases marked “Sun Brand, 522 X., 
which were not required by any other importer, 
and to which no bills of lading, given in respect 
of the cargo laden on the Fifeshire, related, except, 
as the defendants contend, the two bills of lading 
already mentioned of which the plaintiff was 
the holder. If these carcases were treated as 
carcases included in these two bills of lading, 
although incorrectly described in the marginal 
description, as being marked “488” instead of 
“388” in the one case, and “622” instead of 
“522” in the other, there was still a deficiency 
in the number ready for delivery of thirty-one 
careases. The plaintiff in this action claims 
damages for the non-delivery of 154 carcases. 
The defendants admit the claim in regard to the 
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deficiency of thirty-one carcases, and in respect 
of that they paid into court, after service of the 
writ of summons, a sum of 291., which exceeds 
the net invoice cost at the rate of 3s. 8d. per 
stone of 8lb. By the terms of the bill of lading 
the shipowner’s liability in case of loss, or deten- 
tion, or injury to goods for which they may be 
responsible is to be calculated on, and in no case 
to exceed, the net invoice cost. I hold that the 
defendants are entitled to the benefit of this 
clause, and therefore in regard to the plaintiff's 
claim as regards thirty-one carcases, the plain- 
tiff’s claim is satisfied by the payment into 
court. In regard to the larger subject of the 
claim—123 carcases—the main issue is this. The 
defendants say : “ The twenty-one ‘Sun Brand. 388 
X.,’ and the 102 ‘Sun Brand, 522 X.,’ really formed 
part of the plaintiff’s consignment, and were 
erroneously described in the margins of the two 
bills of lading, in the one as ‘ 488 ’ instead of ‘388,’ 
and in the other as ‘622’ instead of ‘522.2 We 
carried these carcases as part of the goods 
included in the two bills of lading; we tendered 
the plaintiff these as part of his consignment ; 
we therefore performed our contract, and his 
refusal to accept them as part of his goods was 
unjustifiable.” The plaintiff, on the other hand, 
does not admit the fact that these carcases did 
form part of his consignment in the sense of bein 
shipped, and intended to be included in the totals 
set forth in the bills of lading; and further he 
says, as a matter of law. that the defendants, 
having by their manager, W. Bennett, signed the 
bills of lading, are concluded by sect. 3 of the 
Bills of Lading Act 1855 (18 & 19 Vict. e. 111) 
and cannot be allowed to prove an error in the 
marginal statemert of the bills of lading as to 
the numerical marking of 123 of the carcases 
(twenty-one in the one case and 102 in the other). 
He contends that these bills of lading, so signed, 
are not only conclusive evidence against the 
defendants of the total number of carcases 
therein respectively stated to be shipped and of 
the carcases being of the quality “Sun Brand, 
X.,” and of the grade of weight designated in the 
margin in the case of one bill of lading by the 
final letter “8” and in the other by the final 
letter “2,” but also conclusive evidence of the 
shipment of quantities designated in the margins 
of these bills of lading with the marginal mark- 
ings “622” and “488.” 

Upon the evidence and statements before me, 
I find the facts, so far as they appear to me 
to be material, to be these: The Sun Brand is 
a registered brand of the shippers, the Christ- 
church Meat Company Limited, under whose 
form of bill of lading, signed by the defen- 
dants’ manager, the meat in question was 
shipped. That brand and the “X.” denote 
quality ; of the three-figure numbering, whether 
488, 388, 622, or 522, the final figure is im- 
portant because it denotes what may be called 
the classification of weight as—e.g., 35-40lb., or as 
the case may be. The duplicature of this figure, 
88, 22, and so on is a peculiarity of these shippers 
to indicate both that the meat comes from their 
factories, as the killing and freezing places appear 
to becalled,and that the meat istheir own property, 
and has not been frozen and shipped by them as 
agents for other persons. The first figure, as the 
6 in 622, or the 4 in 488, simply records the date 
of killing and freezing, and so for the purposes 


of his own accounts it has its use or importance 
for the shipper, just as the duplication of the 2 
or the 8 has; but neither the first figure nor the 
duplication of the following figure has, as I 
understand the evidence, any distinctive value as 
regards the market forthe meat. In other words, 
and to sum up, given the “ Sun Brand” and “ X.” 
and the first figure, the meat is as a commercial 
article absolutely unaffected in character or value 
whether itis marked “522” or “622,” “488” or 
“388.” Secondly, I find as a fact that in practice, 
and according to the course of business in ship- 
ment, the only tally at Timaru made on behalf of 
the ship is a tally of the number of carcases. 
The work proceeds rapidly day and night, and no 
attempt is made to check the shipper’s marks or 
numbers upon the individual carcases. The 
carcases are brought in insulated vans from the 
freezing store, some distance away, to the mole or 
breakwater where the ship lies, and thence are 
shot at once down a shoot through the ship’s side 
into the refrigerating chamber of the ship. 
Thirdly, I findas a fact in regard to the carriage 
and discharge that there were no other ship- 
ments on board the Fifeshire of “ Sun Brand, X.” 
with duplicated 2 or duplicated 8 under any bills 
of lading other than those of which Parsons 
became the holder ; nor were there any claims by any 
other consignees for the twenty-one “ 388 ” or the 
102 “522,” which the defendants sought to deliver 
to the plaintiff as part of his consignment. So 
far as I can discover in the documents, though I 
do not, on my note, find any oral statement in 
evidence to that effect, no “Sun Brand” at all 
were shipped under any bills of lading except to 
the plaintiff. In the result I have come to the 
conclusion upon the question of fact that the 
defendants have discharged the burden of proof 
which undoubtedly lay upon them, and that the true 
inference from the evidence is that. the twenty-one 
“Sun Brand, 388 X.,” and the 102 “Sun Brand, 
522 X.,” which the defendants asked the plaintiff 
to take as part of his consignment, did respectively 
form part of the quantities set forth in the two bills 
of lading, and were by the shipper’s error incor- 
rectly included in therespective marginal specifica- 
tions under “488” and “622,” 

Upon the point of law I have come to the 
conclusion that the defendants are not pre- 
vented by sect. 3 of the Bills of Ladivg Act 
1855 frum showing and relying upon these 
facts in order to establish that twenty-one 
fewer carcases “Sun Brand, 488 X.” and 102 
fewer carcases “ Sun Brand, 622 X.” were shipped 
than are stated in the margins of the bills of 
lading, and that these were shipped as part of 
the total quantities stated in these bills of ‘ading 
respectively. twenty-one “Sun Brand, 388 X.” and 
102 “Sun Brand, 522 X.” I so hold upon the 
ground that in my view the section referred to 
does not operate to make the bill of lading con- 
clusive as to the statement of marks upon the 
goods shipped where those marks do not affect or 
denote substance, quality, or commercial value. 
To interpret this statutory enactment, as Mr. 
Danckwerts for the plaintiff has invited me to 
interpret it, so as to prevent the party sued as the 
party responsible for carriage of goods under a 
bill of lading and I will assume signing the bill of 
lading, from showing not that he has carried 
fewer goods than the bill of lading specifies, or 
goods different in substance or quality or value 
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from those which are specified in the bill of lading, 
but that the bill of lading has been incorrectly 
filled up in regard to the statement of the mark 
put upon parcels of goods by the shipper for the 
purposes of identification or record, would be, 
as it appears to me, to strain the meaning of the 
section. It was not unfairly urged, I think, by 
Mr. Carver, for the defendants, that if the statute 
operates in such a case as this the shipper who 
signed a bill of lading would be conclusively 
bound by a clerical error in description of an 
immaterial mark in a bill of lading. No authority, 
as it appears to me, has be-n cited which really 
supports such an interpretation as that for which 
the plaintiff contends. Bradley v. Dunipace (5 
L. T. Rep. 356 ; 31 L. J. 210, Bx. ; 32 L. J. 22, Ex.) 
is, [ think, distinguishable. The weight there, as 
the judgment of the Exchequer Chamber 
delivered by Wightman, J. points out, was of 
some importance in the contract. The plaintiff's 
counsel suggested in this case an importance of 
the mark in regard to insurance; but it appears 
to me that a difficulty in matters outside the con- 
tract of the shipment of the nature and value of 
the goods themselves is not a matter which ought 
to affect the question of the applicability of 
the statute to such a case as the present. 
Taking this view of the case, it is unnecessary 
for me to consider the three other points which 
Mr. Carver also relied on. First, that the defen- 
dants, on the face of the bills of lading, signed as 
agents only for the shipowners—as, in fact, they 
were—and therefore could not be successfully 
sued; secondly, that in regard to the Bills of 
Lading Act 1855. s. 3, by the operation of the 
clause of these bills of lading, “ the ship will not 
be responsible for correct delivery unless each 
package is distinctly, correctly, and permanently 
marked by the merchant before shipment with a 
mark or number and address,” the effect of that 
section, if otherwise such as the plaintiff contended 
for, would be destroyed (see Jessel v. Bath, L. Rep. 
2 Ex. 267); and, thirdly, that, as the value and 
nature of the carcases offered to the plaintiff by 
the defendants were the same as those of such 
careases as should have been delivered to him 
under the marks stated in the bills of lading, the 
plaintiff, as he was tendered an equivalent, could 
claim no damages. I will only say, so far as 
regards the last point, that it seems to me now, 
as I said during the argument, untenable. A 
carrier who fails to deliver cannot avoid the 
consignee’s claim for damages by offering some- 
thing which is not the thing to which the consignee 
is entitled, because it would be equivalent in 
value. The first point is not, I think, open to the 
defendants, because they have accepted in this 
action the position of the shipowners as carriers 
of the goods. There is more, I think, to be said 
for the second point, but I prefer to rest my judg- 
ment upon the ground which I have stated. 


Judgment for the defendants. 


Solicitor for the plaintiff, Charles Butcher. 
Solicitors for the defendants, W. A. Crump and 
Son. 


PROBATE, DIVORCH, AND ADMIRALTY 
DIVISION. 


ADMIRALTY BUSINESS. 
Tuesday, Oct. 31, 1899. 
(Before BARNES, J. and Trinity MASTERS.) 
THe CATHAY. (a) 


Collision—Fog—Duty to keep course and speed— 
Whistle—Regulations for preventing collisions 
at sea, arts. 16 and 21. 


The steamship O., while proceeding at the rate of 
about three knots an hour in a thick fog, heard 
the whistle of another steamship about four 
points on the port bow. The C. kept her course 
and speed, and the whistle of the other vessel was 
heard to be apparently broadening. Shortly 
afterwards the other steamship was seen close to 
and bearing five or six points on the port bow of 
the C. The engines of the C. were then at once 
stopped and reversed, but a collision occurred. 

Held, that the C. was in part to blame for the 
collision for having failed, in accordance with 
art. 16 of the Regulations for Preventing Colli- 
sions, when the whistle of the other steamship 
was first heard, to stop her engines and after- 
wards to navigate with caution until all danger 
of collision was over, and was not justified in 
continuing her speed under art. 21. Although 
art. 21 of the Regulations for Preventing Colli- 
sions at Sea directing a ship to keep her course 
and speed is a general rule, it is qualified by 
art. 16, and hence, where two steamships in a fog 
are crossing, each ought to stop her engines if she 
hears the whistle of the other forward of her 
beam. 


THIS action arose out of a collision which 
occurred at about 8 a.m, on the 4th Sept. 1899 off 
Cape St. Vincent between the plaintiffs’ steam- 
ship Clan Macgregor and the defendants’ steam- 
ship Cathay. Both vessels were found to blame, 
but the navigation of the Cathay is alone dealt 
with in this report. 


The following was the defendants’ case as 
alleged in the 2nd and 3rd paragraphs of the 
defence : 


Paragraph 2. About 7.30 a.m. on the 4th Sept. 1899 
the Cathay was in the neighbourhood of Cape 
St. Vincent, in the course of a voyage from Antwerp to 
Viadivostock There was a thick fog with no 
wind, and the Cathay, with her engines working dead 
slow, was making barely three knots an hour through 
the water on a S. seven degrees E, (trae) course. Her 
steam whistle was being regularly sounded for fog, in 
accordance with the regulations, and a good look-out was 
being kept on board of her. 

Paragraph 3. In these circumstances the whistle of a 
steamship, which afterwards proved to be the Clan 
Macgregor, was heard at a great distance and bearing 
about four points on the port bow. The whistle of the 
Cathay continued to be sounded, in accordance with the 
regulations, and the whistle of the Clan Macgregor was 
heard several times at a great distance on about the same 
bearing and then was heard to draw broader and broader 
on the port eide of the Cathay. The Clan Macgregor 
was apparently going clear, but she suddenly came into 
view at a distance of about 200ft. and bearing five-six 
points on the port bow. The engines of the Cathay 
were at once reversed full-speed astern, and her whistle 
was sounded three short blasts, but the Clan Macgregor, 
which was proceeding at considerable speed, came on 


{a} Reported by BUTLER ASPINALL, Esq., Q.C. and SUTTON 
TIMMIS, Esq., Barrister-at-Law, 
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under a starboard helm and with her starboard side 
struck the stern of the Cathay and then, crossing her 
bows, disappeared in the fog. 


The defendants gave evidence in support of the 
above allegations. 


Scrutton (with him Lawson Walton, Q.C.), for 
the plaintiffs, contended that the Cathay must be 
held to blame for noncompliance with art. 16 of 
the Rules and Regulations for Preventing Col- 
lisions at Sea, in failing to stop on hearing the 
first whistle. 


Joseph Walton, Q.C. (with him Aspinall, Q.C. 
and Stokes), for the defendants, argued that the 
Cathay was a crossing steamship on the starboard 
bow of another steamship, and was bound under 
art. 21 to keep her course and speed; and further, 
that the position of the other steamship was 
ascertained, and that there was therefore no duty 
upon the Cathay to stop her engines, and then to 
navigate with care and caution under art. 16. 


Arts. 16 and 21 of the Rules and Regulations 
for Preventing Collisions at Sea are as follows: 


Art. 16. Every vessel shall, in a fog, mist, or falling 
snow, or heavy rain storms, go at a moderate speed, 
having careful regard to the existing circumstances and 
conditions. 

A steam vessel hearing, apparently forward of her 
beam, the fog signal of a vessel, the position of which is 
not ascertained, shall, so far as the circumstances of the 
case admit, stop her engines, and then navigate with 
caution until danger of collision is over. 

Art. 21. Where by any of these rules one of two 
vessels is to keep out of the way the other shall keep 
her course and speed. 

Norz.—When, in consequence of thick weather or 
other causes, such vessel finds herself so close that 
collision cannot be avoided by the action of the giving 
way vessel alone, she shall also take such action as will 
best aid to avert collision (see arts. 27 and 29). 


BARNES, J. (after dealing with the case of the 
Clan Macgregor, which vessel he found partly to 
blame, continued:)—Then turning to the other 
side of the case, the short story of itis, as told 
by the captain, that having set his ship on this 
course of S. seven degrees E. true, he heard the 
plaintiffs’ whistle faintly but distinctly nearly four 
points on the port side, afar off, and sounded his 
in reply, and continued to whistle after that time; 
and he says he heard her whistle blown until the 
collision. In the beginning he says the whistle 
kept on the same bearing for some minutes— 
about ten minutes—and that after that it began 
to broaden on his port side and broadened more 
and more. When the whistle began to broaden 
he thought the vessel would go clear under his 
stern, and he says he heard it so broaden for 
nearly twenty minutes, and the last time he heard 
the whistle from the Clan Macgregor it was 
nearly abeam. When he saw her she was nearly 
two points before his beam, and, he told me, about 
half a ship’s length off. It is quite clear to my 
mind that he misjudged the sound of the whistle 
entirely, because it is obvious that on the courses 
which the vessels were meking the whistle could 
not broaden in the way he said it did, and the 
most probable thing, it seems to me, is that the 
whistle remained on the same bearing all the way 
through. In that state of things it is suggested 
that the master of the Cathay was right in keep- 
ing his course and speed up to the time when he 
saw the vessel and reversed for her. I cannot 


accept that view of the case at all. As I have 
already said it seems to me that although art. 21 
is a general rule, it is qualified by art. 16 in cases 
where the latter article applies; and this is one 
of those cases, because this vessel undoubtedly 
heard, forward of her beam, the fog signal of the 
Clan Macgregor. It is said by Mr. Walton that 
those on board the Cathay could and did ascer- 
tain the position of the whistle which was heard. 
I do not agree with that contention, nor do the 
Elder Brethren. It is clear that the captain did 
not, and could not, properly ascertain the posi- 
tion of the vessel, and was not in the least 
justified in assuming she would pass under his. 
stern. To my mind, on hearing that vessel he 
should have stopped his engines and navigated 
with caution until the danger was over. If he 
had done so there would have been no collision. 
No doubt her speed was kept up until the last 
moment, and then she crashed into the Clan 
Macgregor and sank her. I think it would be 
extremely dangerous to hold that ina dense fog 
when vessels can be seen only at a very short 
distance, the vessel, which from an ultimate 
knowledge of the respective courses, is shown to 
be the one which in clear weather should keep 
her course and speed is to be held to be justified 
in keeping her course and speed when there is 
such a fog that the vessels cannot see each other 
at all, and cannot be certain of each other’s posi- 
tion. I hold, without any doubt, that a ship in 
the position of the Cathay ought to have stopped 
her engines and taken off her speed in order to 
comply properly with art. 16. Both vessels must, 
therefore, be held to blame for this collision. 
Solicitors for the plaintiffs, Hollams, Sons 


Coward, and Hawksley. 
Solicitors for the defendants, Stokes and Stokes. 


Wednesday, Dec. 6, 1899. 


(Before BUCKNILL, J. assisted by TRINITY 
MAstERs.) 


Tur JOHN HoLLOwaY. (a) 


Collision—River Thames—Crossing ship—Rules 
and Bye-laws for the Navigation of the River 
Thames, arts. 48, 53. 


A steamship which is turning in the river Thames, 
on that side of mid-channel on which she is being 
navigated, having no way upon her and with her 
anchor down and holding, is not a steamship 
crossing, within the meaning of art. 48 of the 
Thames Rules, from one side of the river towards 
the other, although at some time during the pro- 
cess of turning some portion of her hull may be 
to the north of mid-channel. 

The River Derwent (64 L. T. Rep. 509; 7 Asp. 
Mar. Law Cas. 37) distinguished. 


THis action arose out of a collision which 
occurred in the river Thames on the 23rd June 
1899 between tue plaintiffs’ steamship Dalmatia 
and the barge Hambro’, which was in tow of the 
defendants’ tug John Holloway. 

The plaintiff’s case was that the Dalmatia, a 
steamship of 1268 tons net register, was, in the 
course of a voyage to London, in the river Thames 
off the entrance to the Surrey Commercial Dock. 


(a) Reported by BUTLER ASPINALL, Esq., Q.C., and SUTTON 
Timms, Esq., Barrister-at-Law. 
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The weather was clear, and the tide was about an 
hour and a half before high water, running about 
one and a half knots an hour. 

The Dalmatia was swinging round with a view 
to entering the dock, having a tug on her star- 
board bow. Her starboard anchor was down and 
holding, and her engines were stopped. She had 
come up on the south side and was swung nearly 
athwart the river with her head to the northward. 
A good look out was being kept on board of her, 
and her whistle had been blown four short blasts 
to intimate that she was turning round. 

In these circumstances those on board of her 
peers. noticed the tug John Holloway, which 

ad previously beenseen ata considerable distance 
coming up the river towing four barges, of which 
the Hambro’ was the first barge in the starboard 
rank. The John Holloway was two or three ships’ 
lengths off on the starboard quarter of the Dal- 
matia. The John Holloway came on at consider- 
able speed, and herself passed just clear of the 
Dalmatia, but the Hambro’ with her starboard 
side struck her rudder and propellor, doing the 
damage proceeded for. 

The defendants’ case was that the tug John 
Holloway, with three loaded barges and one light 
barge in tow, was proceeding up the Lower Pool 
of the river Thames. The barge Hambro’ was in 
the first rank on the starboard side. The weather 
was fine and clear, and the tide third quarter 
flood of the force of about two and a half knots an 
hour. The John Holloway was heading straight 
up the reach making about three knots over the 
ground, and a good look out was being kept on 
board of her. In these circumstances the Dal- 
matia, which had overtaken and passed the John 
Holloway, suddenly sounded four blasts and com- 
menced to round in the river when some distance 
above the John Holloway. The helm of the latter 
was starboarded to pass to the southward of the 
roads, and was shortly afterwards ported to clear 
craft at the tier, and she then, with her tows, 
headed straight up the river to pass between the 
stern of the Dalmatia anda vesselatanchor. When, 
however, close to the steamer, and in a position to 
pass with her tows all clear, that vessel suddenly 
came astern with her engines, and, though hailed 
to go ahead, she struck the barge Hambro’ with 
her rudder upon the starboard side forward of 
midships, causing the damage for which the de- 
fendants counter-claimed. 

The defendants charged the plaintiffs with 
(inter alia) failing to keep out of the way of the 
John Holloway and her tows. 

By the Rules and Regulations for the Naviga- 
tion of the River Thames 1898 : 

Art. 48. Steam vessels and steam launches crossing 
from one side of the river towards the other side shall 
keep out of the way of vessels navigating up and down 
the river. 

Art. 53. Where by the above bye-laws one of two 
vessels is to keep out of the way the other shall keep 
her course and speed. 

Aspinall, Q.C. and Dr. Stubbs for the plaintiffs. 

Laing, Q.C. and Batten for the defendants. 


The following case was cited: 
The River Derwent, 64 L. T. Rep. 509 ; 7 Asp. Mar. 
Law Cas. 37. 
BuckENILL, J.—This case raises a point which 
has not been raised exactly before. The point is 
whether a vessel turning in the Thames on the 


same side on which she is being navigated, so far as 
that is possible having regard to her length, is a 
ship crossing from one side of the river towards 
the other, within the meaning of art. 48 of the 
Thames Rules. That rule and art. 53 must be 
read together. [His Lordship read the two 
articles.) The evidence has been very conflicting. 
The story told by the witnesses for the plaintiffs 
is that the Dalmatia had been navigating up the 
Thames on the south side of the river, and when 
a little below the entrance to the Surrey Com- 
mercial Dock her helm was put to port in order 
to turn her round and take her into the Surrey 
Commercial Dock on the south side of the river. 
That when she had answered about ten points 
under the port helm, which means that she would 
then be about two points more than right athwart 
the river, she was dead in the water, her anchor 
having been let go, partly to check her way on 
account of a barge which was at anchor close 
ahead of her, and partly perhaps to help her to 
swing. That the anchor, as I find was the fact, 
had hold of the ground, and was not what is 
called dredging. When in this position, and 
with, as is said by the plaintiffs’ witnesses, a 
water space between the stern of the Dalmatia 
and the Russian barque astern of her, too 
narrow for the defendants’ tug and her tow to 
pass through, the tug is said to have attempted 
the impossible, and to have caused this collision 
between the barge Hambro’ and the rudder of the 
Dalmatia. The case set up by the defendants is, 
stated shortly: that the Dalmatia, having blown 
a four-blast signal, had got about athwart the 
river, and that just as the tug and her tow were 
passing between her stern and the Russian barque 
the Dalmatia came astern and so caused the 
collision, there being plenty of room for the tug 
and tow to pass safely if the Dalmatia had not 
come astern. It is admitted that nothing was 
done by the Dalmatia to keep out of the way of 
the tug and tow, but the charge made against the 
tug is that she might have avoided the collision 
by reasonable care and caution; but it is not 
proved to my satisfaction that any steps could 
have been taken on board the tug except easing 
her way, and so allowing the Dalmatia to swing 
more up and down, and thus increasing the 
waterway between herself and the Russian barque. 
On the question of fact whether the Dalmatia did 
move astern at the critical and dangerous time, 
I am satisfied, after hearing the witnesses on both 
sides, that she did not, and I find as a fact that 
she was making no movement through the water 
at the time of the collision, but that her stern was 
swinging slowly round, so that, had not the colli- 
sion happened when it did, she would have safely 
turned round head on tide, when her anchor would 
have been lifted, and she would have proceeded 
into dock. 

On the question whether the Dalmatia was a 
crossing vessel or not within the meaning of the 
48th bye-law, the case of The River Derwent 
(ubi sup.) was cited by counsel for plaintiffs and 
defendants alike. The facts of that case are not 
the same as those in this. The. Allendale was in 
the act of crossing the Thames from the south to 
the north side in order to moor on the north side, 
and whilst she was still performing that manœuvre 
the collision happened, and she was held to bea 
crossing ship. The Lord Chancellor points out 
in his judgment, “that it was undoubtedly a fact 
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that the Allendale did cross from one side of the 
river to the other.” He also said that when a 
vessel has left the south shore and is going toward 
the north shore she is in the act of crossing. In 
this case the Dalmatia did not leave the south 
side of the river although by reason of her great 
length, when she was athwart, some part of the 
huli was on the north side of mid - stream. 
She never crossed the river in fact, and it was 
never intended that she should do so. The 
manceuvre wus simply the manœuvre of turning 
round in tke river on the south side of mid- 
channel so far as possible. It is true that she 
was not proceding up the river, nor down 
it, but that she was being turned round 
in it, and this affords the only difficulty 
that I feel on the construction of this bye- 
law. The question is, whether it applies to all 
such steam vessels as are not proceeding up and 
down river, but are either crossing from one side 
to the other, or are turning round as this vessel 
was. If such a construction is to be given to it, 
it applies to the smallest as well as to the largest 
vessels. I cannot construe the rule to mean more 
than it seems to me to state, and I think I should 
be doing soif I held that it applies to every vessel 
which is being turned round in the river, although 
I do not say that a vessel so turning might not at 
some time in the process of turning be crossing 
towards the other side. It would depend upon the 
facts of each case, but, in my opinion, it would be 
very hard upon steamships if such vessels when 
athwart the tide, in the act of turning round for 
the purpose of getting into dock, were held in all 
cases when in such positions to be bound to keep 
out of the way of vessels navigating up and down 
the river. Such vessels, in obeying the rule, 
would necessarily have sometimes to place them- 
selves in positions of extreme difficulty and danger. 
On the facts of the case I find that the Dalmatia 
was not in motion through the water, but was 
slowly swinging to her anchor in the act of turning 
round, and was not a vessel crossing the river 
within the meaning of the rule. [His Lordship 
then dealt with the other points of the case, and 
concluded by finding the John Holloway alone to 
blame]. 

Solicitors for the plaintiffs, Stokes and Stokes. 

Solicitors for the defendants, W. Hurd and 


Sons. 


Dec. 15, 16, and 18, 1899. 
(Before BUCKNILL, J. and TRINITY MASTERS.) 
THE PHILADELPHIAN. (a) 


Collision—“ Vessel of 150ft. or upwards in length” 
—Anchor light—Meaning of “in the forward 
part of the vessel ”— Regulations for Preventing 
Collisions at Sea 1897, art. 11. 


A vessel 313ft. in length which carries her for- 
ward anchor light in the fore-rigging 60ft. or 
70ft. abaft her stem is not carrying that light 
“in the forward part of the vessel,” and is 
therefore not complying with art. 11 of the 


ag for Preventing Collisions at Sea 


THIS action arose out of a collision between 
the plaintiffs’ steamship Ella Sayer and the 


fa) Reported by BUTLER ASPINALL, Esq.. Q.C., and SUTTON 3 
TimMis, Esq., Barrister at-Law. 


defendants’ steamship Philadelphian which oc- 
curred in the St. Lawrence river on the 10th Aug. 
1899. 


The collision occurred about 11 p.m. The Ella 
Sayer was at anchor headiug up stream. The 
Philadelphian was proceeding down the river 
from above the Ella Sayer. The defendants 
charged the plaintiffs with failing to carry and 
exhibit the anchor lights prescribed by art. 11 of 
the Regulations for Preventing Collisions at Sea 
or with carrying and exhibiting the forward 
anchor light in a position not authorised by the 
Regulations. The learned judge found as a fact 
that the forward light of the Ella Sayer was 
being carried on the forward shroud of the star- 
board fore-rigging at a distance of 60ft. or 70ft. 
abaft the stem, and that that light as well as the 
after anchor light were burning brightly, By 
arl. 11 cf the Regulations for Preventing Colli- 
sions at Sea 1897: 

A vessel under 150ft. in length, when at anchor, shall 
carry forward where it can best be seen, but at a height 
not exceeding 20ft. above the bull, a white light ina lantern 
so constructed as to show a clear, uniform, and un- 
broken light visible all round the horizon at a distance 
of at Jeast one mile. 

A vessel 150ft. or upwards in length, when at anchor, 
shall carry in the forward part of the vessel, at a height 
of not less than 20ft.and not exceeding 40ft. above the hull, 
one such light, and at or near the stern of the vessel, 
and at such a height that it shall not be less than 15ft. 
lower than the forward light, another such light. 


Laing, Q.C., Miller, and Roche, for the plaintiffs, 
argued that the forward light of the Ella Sayer 
was being carried in the forward part of the 
vessel, and referred to art. 2 of the Regulations. 


Aspinall, Q.C. and Glyn, for the defendants, 
contra, cited 


The Gannet, P. (1899) 230. 


The case was heard on the 15th and 16th Dec. 
when judgment was reserved. 


Dec. 18.—BUcKNILL, J. delivered judgment, 
when, after stating the facts and holding the 
Philadelphian to blame on various grounds, he 
proceeded as follows:—The Ella Sayer is not to 
blame unless there has been a breach by her of 
art. 11. Now, as I have said, the forward light 
was in the starboard fore-rigging, abaft the stem, 
and the after light was on the flagstaff. Now, 
what is art. 11? [His Lordship read the article. | 
So that the Legislature has decided that a vessel 
under a certain length need carry only one light, 
but that a vessel of 150ft. or upwards shall carry 
two lights. The forward light is to be “in the 
forward part of the vessel.” What does that 
mean? It may mean one of three things. It 
may mean a light fixed forward of the middle 
length of the ship, because directly you get 
forward of the middle length of the ship you are 
in the forward part of the vessel. It may mean 
that you are to put it as far forward as possible— 
right forward, though the article does not say 
that; or it may mean that it may be put in any 
spot between just forward of mid-length and the 
stem. I think, speaking on advice as to what may 
be reasonably called the forward part of the ship, 
that it may be put on one of the forward stays. 
If it is hung at the proper height on the forestay 
it would necessarily be something abaft the stem. 
It might be put on the foretopmast stay, one end 
of which is attached to the jibboom, and the other 
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end to the foretopmast. But is must be abaft the 
stem. Now, in a case in the Court of Appeal, 
the case of The R. L. Alston (reported only in the 
Shipping Gazette), I came across a passage which 
appeared to give considerable light here. The 
language of the Master of the Rolls was to the 
effect that where you find a rule or an article 
which is capable of two constructions, as I 
find this art. 11 is, you ought to put upon 
the language that which you believe in the 
particular case is the reasonable construction. 
It is quite clear this article is capable of more 
than one construction. “In the forward part” 
may mean two or three different places, and I 
have to construe it in this case, and, if it is neces- 
sary, to decide the point. I hold, then, that to put 
alight in a vessel 313ft. in length 60ft. or 7O0ft. 
abaft the stem is not to place it “ in the forward 
part of the vessel,” and, if it was important in this 
case, I should find thatit was not in compliance with 
the article. The object of the rule probably was 
that, when you get a vessel exceeding 150ft.in length 
at anchor, those navigating the river should have 
good information as to her length ; that when she 
was swinging in the river the vessels approach- 
ing her from astern or ahead should have an 
opportunity of knowing the length of the ship. 
How could that be given if the forward light were 
60ft. or 70ft. from the stem? But whilst I am 
putting this construction upon the rule in this 
particular case, it will not affect the judgment of 
the court with regard to the responsibility of the 
Ella Sayer, because, although I find that the light 
was not placed in accordance with art. 11, I find 
also that that could not by any possibility have 
contributed to the collision. I say that for the 
reason that the defendants’ witnesses never saw 
the light at all They swear that there was no 
light, and therefore they never saw it at all; and, 
as it is not suggested that the light was hung 
unskilfully or improperly in the shrouds, it was 
therefore throwing an unbroken light all round 
the horizon, and it is clear to my mind that such 
breach of the article could not possibly have con- 
tributed to the collision. In this case, therefore, 
my judgmentis that the Philadelphian is alone to 
blame. I may add that those who sit by my side 
have suggested to me that it isa very puzzling rule 
for seamen to understand, and that the language— 
and I agree with them—is so ambiguous and so 
misleading to any ordinary person that, I think, 
speaking for myself, it might very properly be 
changed ; for how is a master to know where to 
put a light if he is told to put it in the forward 


part of the ship P Judgment for the plaintiffs. 


Solicitors for the plaintiffs, Botterell and 
Roche. 

Solicitors for the defendants, T. Cooper and 
Co., agents for Hill, Dickinson, Dickinson, and 
Hill, Liverpool. 


Tuesday, Feb. 6, 1900. 
(Before the PRESIDENT and BARNES, J.) 
THE Ropney. (a) 


ON APPEAL FROM THE COUNTY COURT OF 
NORTHUMBERLAND, HOLDEN AT NEWCASTLE- 
ON-TYNE. 


Carriage of goods—Bill of lading—Exemption of 
shipowner from liability — Fault or error in 
the navigation or management of the ship— 
“ Management ”—Act of Congress, 13th Feb. 1893 
(the Harter Act). 


Goods were shipped under a bill of lading, which 
by incorporating the Harter Act' exempted the 
shipowner from liability for “ damage or loss 
resulting from fault or errors in navigation, or 
inthe management of the ship” Owing to one of 
the crew negligently making a hole in a drainage 
pipe leading from the forecastle through the No.1 
hold to the bilge, in order to clear the forecastle of 
water which had been taken on board during 
heavy weather, and with which the forecastle 
was flooded, water found its way to the cargo in 
the No. 1 hold, whereby that cargo was damaged. 

Held (reversing the decision of the County Court 
judge) that the act which caused the damage was 
done im the management of the ship, and that 
therefore the shipowner was exempt from 
liability. 

The Glenochil (73 L. T. Rep. 416; 8 Asp. Mar. 
Law Cas. 218; (1896) P. 10) followed. 


THis was an appeal from a decision of the County 
gont judge at Newcastle, given on the 12th Dec. 

99. 

The action turned upon the construction of a 
bill of lading, in which was incorporated the Act 
of Congress of the United States of America, 
1893, commonly known as the Harter Act. 

The circumstances und-r which the question 
arose were as follows: The plaintiffs, the American 
Export Coal Company, were the owners of the 
steamship Rodney. The defendant Thomas 
Richardson, a corn and flour factor, of Newcastle, 
shipped on board the Rodney, in good order and 
condition, under bills of lading dated the 14th 
and 17th Jan. 1899, certain quanties of wheat and 
maize. The Rodney was then at Baltimore. 

On the 17th Jan. the Rodney left Baltimore for 
Newcastle, where she arrived on the 10th Feb. 
During her voyage she experienced very heavy 
weather, and her decks were frequently flooded. 
Upon arrival at Newcastle certain damage was 
found to have been sustained by the defendant’s 
cargo, partly by water having found its way into 
the holds and partly from other causes. The 
defendant paid the plaintiffs the freight due for 
the carriage of the wheat and maize, less a sum 
of 40l. 18s. 9d., to recover which the plaintiffs 
brought this action. 

Four heads of damage were in fact alleged, but 
this report deals with the damage by wetting to 
the cargo in No. 1 hold. The other matters did 
not give rise to any point of interest. 

The following facts were established in evi- 
dence. The Rodney was a well decked ship, with 
the entrance to the forecastle flush with the 
main deck. The vessel was fitted with a 2in. 
lead pipe leading from the forecastle through the 
No. 1 hold, to carry the drainage from the fore- 
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castle into the bilge. A syphon trap was placed 
immediately under the sink of the 2in. pipe, and 
the sink itself, in order to prevent solid matter 
getting into the pipe, was protected by a grating. 
During the voyage this pipe became choked, with 
the result that the water with which the fore- 
castle was flooded during the bad weather could 
not get away, and the boatswain therefore in 
order to free the forecastle of water endeavoured 
to clear the pipe with a poker and hammer. While 
attempting to effect this purpose the boatswain 
drove a hole through the syphon trap, thus 
allowing the water from the forecastle to run 
down into the No. 1 hold, and it was in this 
manner that the cargo in hold No. 1 got 
damaged. The amount claimed in this respect 
was 18.. 2s. 1d. 

The material paragraph of the bills of lading 
under which the cargo was shipped was as 
follows : 

Not accountable for the unseaworthiness of the vessel 
at the commencement of the voyage (provided all 
reasonable means have been taken to provide against 
such unseaworthiness). It is also mutually agreed that 
this shipment is subject to all the terms and provisions 
of and all the exemptions from liability contained in the 
Act of Congress of the United States approved on the 
13th day of February 1893 relating to navigation. 

By sect. 3 of the aforesaid Act of Congress (the 
Harter Act): 

If the owner of any vessel transporting merchandise 
or property to or from any port in the United States of 
America shall exercise due diligence to make the said 
vessel in all respects seaworthy and properly manned, 
equipped, and supplied, neither the vessel, her owner 
or owners, agent or charterers, shall become or be held 
responsible for damage or loss resulting from faults or 
errors in navigation or in the management of the said 
vessel. 


The County Court judge gave judgment for the 
defendants on their counter-claim, holding that 
the act of the boatswain which caused the damage 
was not an act done in the “ management ” of the 
vessel. 

The plaintiffs appealed. 

Kiiburn for the appellants.—The County Court 
judge was wrong. The act of the boatswain was 
an act done in the management of the vessel. 
The Glenochil (ubi sup.) decides the question in 
favour of the appellants. It was there held that 
“management” is a wider term than “ naviga- 
tion,” and covers any act which is necessarily 
done in the handling of a ship, though in the 
particular case the handling is not properly done. 
He also referred to 

The Ferro, 68 L. T. Rep. 418; 7 Asp. Mar. Law 
Cas. 308 ; (1893) P. 38; 

Dobell v. Steamship Rossmore Company, 73 L. T. 
Rep. 74; 8 Asp. Mar. Law Cas. 33; (1895) 2 
Q. B. 408 ; 

Carmichael v. Liverpool Sailing Ship, §c., Associa- 
tion, 56 L. T. Rep. 83; 6 Asp. Mar. Law Cas. 
184; 12 Q. B. Div. 242; 

Good v. London Mutual Association, L. Rep. 6 
C. P. 563 

The Sylvia, 16th Feb. Reporter, 230. 

[He was stopped by the Court.] 


Scrutton for the respondents. — The County 
Court judge was right. The word management 
is capable of more than one meaning, and when 
stipulations of this kind in a bill of lading are 
vague or ambiguous, the rule is to construe them 


against the shipowner as being the party to put 
them forward : 

Norman v. Binnington, 63 L.T. Rep. 108; 6 Asp. 

Mar. Law Cas. 528; 25 Q. B. Div. 475. 

Here the conduct of the boatswain had nothing 
to do with the management of the ship as a ship. 
He was merely doing something to a part of the 
ship with an appliance belonging to the ship. 


The PREsIDENT.—I think that this case is 
covered by the decision in the case of The 
Glenochil {ubi sup.). It goes a little way beyond 
that case, but the principles there laid down 
appear to me to apply. It goes a little beyond 
because undoubtedly in The Glenochil the act 
done was one which it was necessary to do for the 
direct purpose of the management of the ship. In 
that case the act consisted in water being run 
into the ballast tank for the purpose of stiffening 
the ship, aud in so doing the engineer let water 
into the cargo. That was, as we thought in The 
Glenochil, an act which was part, at any rate, of 
the management of the ship. This case is a little 
different, but, to my mind, a very little. The 
vessel in this case experienced bad weather and 
the forecastle got flooded, and thereupon the 
boatswain, in order to clear the forecastle of water 
—principally no doubt because it formed his own 
quarters—proceeded to endeavour, as he thought, 
to clear a pipe, which if it had been clear would 
have carried off the water. But he did this negli. 
gently, for he made a hole in the pipe instead of 
clearing it of any obstacle. Was thatan act done 
in the management of the ship? I think it was. 
The object was to clear the forecastle of water ; 
that is to say, to render the forecastle habitable 
for the crew, in order to render the ship proper 
for the purpose for which it was designed. It 


: appears to me to fall within the view taken in the 


case of The Glenochil. To pnt the matter in a 
very small compass, I think the court below has 
somewhat unduly limited the meaning of the 
word “management.” The learned judge says: 
“« The cases, I think, show that the words must be 
confined to the performance (though improper) or 
non-performance of such acts as are done or ought 
to be done for the safety of the vessel and for her 
maintenance in a seaworthy condition.” I think 
that is too narrow a view. The acts need not be 
done merely for the safety of the vessel, nor for 
her maintenance in a seaworthy condition. If 
the meaning of the word be extended, as I think 
it should, to keeping the vessel in her proper con- 
dition, the act in this case, to my mind, falls 
within the definition, and the principle of The 
Glenochil covers this case. 


BARNES, J.—I have practically nothing toadd to 
what the President has said. It seems to me that 
the court below has unnecessarily confined the 
meaning of “management of the ship” in the 
way the president has pointed out. Practically 
there is very little difference, if any, between the 
case of The Glenochil and this case, except that in 
the case of The Glenochil there are to be found 
some expressions referring to the act as being 
done for the safety of the ship. Those expres- 
sions were not intended to limit the meaning of 
the words “ management of the ship.” It seems 
to me that they extend to the proper handling of 
the ship as affecting the safety of the cargo, and 
I agree with the president that the appeal should 
be allowed. 
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Solicitors for the plaintiffs, Holman, Birdwood, 
and Co. 

Solicitors for the defendant, King, Wigg, and 
Co., agents for H. J. Richardson, Newcastle. 


HOUSE OF LORDS. 


Feb. 12 and 13, 1900. 


(Before the Lorp CHANCELLOR (Halsbury), 
Lords MACNAGHTEN, Morris, SHAND, JAMES 
OF HEREFORD, and BRAMPTON.) 


OWNERS OF THE MEDIANA v. OWNERS OF THE 
Comet; THE MEDIANA. (a) 
ON APPEAL FROM THE COURT OF APPEAL IN 
ENGLAND. 
Collision—Injury to lightship—Hire of substitute 
—Damages. 


Whenever by a wrongful act another person is 
deprived of his property, a claim for damages 
may be sustained, and such damages are not 
merely nominal, though no actual pecuniary loss 
may be proved. 

The Mersey Docks and Harbour Board are charged 
by statute with the duty of lighting the ap- 
proaches to the Mersey, and maintain four 
lightships in constant use, and two in reserve to 
take the places of the others when they need re- 
pair or in other emergencies. One of the light- 
ships, the C., was damaged by collision with the 
M., a steamship belonging to the appellanis. The 
collision was owing to the negligence of those in 
charge of the M. The O., one of the reserve light- 
ships, took the place of the C. while her damages 
were repaired. The owners of the M. paid the 
cost of the repairs and all other out of poke 
expenses, but the board made a claim for the loss 
of the use of the lightship ©. while she was under 
repair, or for the hire of the substitute. It was 
admitted that the O. would not have been em- 
ployed if she had not been acting as substitute 
for the C. 

Held (affirming the judgment of the court below), 
that they were entitled to recover substantial 
damages for the loss of the use of the C. 

The Greta Holme (77 L. T. Rep. 231; 8 Asp. Mar. 
Law Cas. 317; (1897) A. C.596) followed. 


THIS was an appeal from a judgment of the Court 
of Appeal (Smith and Collins, L.JJ.), who had 
reversed a judgment of Phillimore, J. sitting in the 
Admiralty Division. 

The case is reported in 80 L. T. Rep. 173; 
8 Asp. Mar. Law Cas. 493; (1899) P. 127. 

The action was brought by the respondents to 
recover damages in respect of a ccllision which 
occurred on the 23rd April 1898 between the 
appellants’ steamship Mediana and the respon- 
dents’ lightship Comet, which was then employed 
upon the Crosby station, off the river Mersey. 

The respondents, the Mersey Docks and Har- 
bour Board, the owners of the Comet and the Orion 
hereinafter mentioned, were a public body charged 
by Act of Parliament with the duty of lighting 
the approaches to the river Mersey, and kept six 
lightships, four of which were always in use on four 
stations, a fifth was kept to replace the lightships 
at such times as they were being overhauled, and 
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the sixth was kept in the river Mersey in readiness 
to take the place of any lightship which might 
be damaged by collision or other accident. During 
the preceding twenty-five years there had been 
twenty-three cases of damage by collision with 
lightships, in eleven of which it was necessary to 
replace the lightship by thə one kept in readi- 
ness in the river Mersey, and during the same 
period there had been four cases in which it was 
necessary to withdraw one of the lightships in 
consequence of damage not occasioned by collision. 
The expense of maintaining the sixth lightship, 
including interest on capital invested in her, was 
stated bythe marine surveyor to the respondents to 
amount to about 10001. a year. The Orion, the 
sixth lightship, took the place of the Comet after 
she had been damaged by collision, and it was ad- 
mitted that during the seventy-four days on which 
she took the place of the Comet she was not re- 
quired for any other purpose. 

The appellants admitted their liability, subject 
to a reference to the district registrar assisted by 
merchants. 

On the 3rd Dec. 1898 the appellants agreed with 
the respondents as to all the items of their claim 
except No. 8, loss of the use of the lightship 
Comet, or hire of the services of the lightship 
Orion on the station from the 23rd April 1898 to 
the 6th July 1898, seventy-four days at 4l. 4s., 
3101. 16s. The appellants agreed that the amount 
claimed in respect of this item was correct, if such 
claim was recoverable. 

The admitted items of claim covered all the 
actual out of pocket expenses to which the re- 
spondents were put by reason of the substitution 
of the Orion for the Comet, and the only question 
in dispute was whether the respondents were 
entitled to be paid for the loss of the use of the 
Comet during the seventy-four days during which 
she was under repair, or were entitled to hire of 
the Orion which took her place. It was contended 
on behalf of the appellants that inasmuch as the 
work of the Comet was performed by the Orion, 
another of the respondents’ lightships, which 
would not have been otherwise employed, the 
respondents sustained no loss or damage in respect 
of their not being able to use the Comet, and that 
they were not entitled to any hire for the use of 
the Orion as they expended no extra money and 
sustained no loss or damage through not having 
the use of her owing to the collision, and that it 
was immaterial whether she was merely laid up 
at anchor in the river Mersey, as it was stated she 
generally was, or placed on an anchorage as a 
lightship, and, further, that if the claim was 
admitted, the respondents would actually, through 
the happening of the collision, obtain a profit 
which they would not otherwise have received, and 
that they could not legally do so. 

It was contended on behalf of the respondents 
that they were entitled to compensation for the 
loss of the use of the Comet whether or not they 
could in fact show any actual loss or expense, 
and, further, that, inasmuch as they had spent 
moneys in anticipation in providing a spare light- 
ship to replace others damaged by collision, they 
were entitled to remuneration for the use of the 
Orion when she was replacing the Comet. 

The reference was heard before the district 
registrar on the 8th Dec. 1898, and by his report, 
dated the 12th Dec. 1898, he allowed the item 
No. 8. 

G 
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The appellants carried in notice of objec- | 


tion to the registrar’s report, and Phillimore, J. 
allowed the objection, but his decision was reversed 
by the Court of Appeal as above mentioned. 


J. Walton, Q.C. and Horridge appeared for the 
appellants, and contended that the case of The 
Greta Holme (77 L. T. Rep. 231; 8 Asp. Mar. Law 
Cas. 317; (1897) A. C. 596), upon which the court 
below relied, was distinguishable. The respon- 
dents were put to no additional expense by having 
to use the Orion, and therefore they are not 
entitled to any compensation. They cannot be 
allowed to make a profit out of it. The case of 
The City of Peking (63 L. T. Rep. 722; 6 Asp. 
Mar. Law Cas. 572; 15 App. Cas. 438), before the 
Judicial Committee of the Privy Council, is 
exactly in point. They also cited 

The Clarence, 8 Wm. Rob. 283 ; 

The Munster (1899) P. 129, n; 

The Emerald, 80 L. T. Rep. 178, n; 8 Asp. Mar. 
Law Cas. 498, n.; (1899) P. 130, n. 

Carver, Q.C., B. Aspinall, Q.C., and Maurice 
Hill, who appeared for the respondents, were only 
called upon to distinguish the case of The City of 
Peking (ubi sup.). 

At the conclusion of the arguments their Lord- 
ships gave judgment as follows :— 


The Lorp CHANCELLOR (Halsbury).—My 
Lords: This case, I think, is really governed 
by the principles laid down by this House in 
The Greta Holme (ubi sup.), in which it was 
pointed out that the respondents were de- 
prived by the negligence of the appellants of 
the use of their dredger, and were entitled to 
the damages awarded. Lord Watson pointed 
out in that case that the result of the with- 
drawal of the dredger from its ordinary work was 
the accumulation of a considerable amount of 
silt which in itself was an injury sounding in 
damages. That decision has a much wider appli- 
cation than has been assigned to it by the appel- 
lants’ counsel, and Lord Herschell in terms stated 
the proposition, and I may say that I myself 
intended to lay it down, that where by a man’s 
wrongful act something belonging to another was 
injured or taken away, a claim for damages may 
be sustained, and that the damages in such a case 
are not merely nominal. Damages are not neces- 
sarily nominal because they are small in amount. 
The term “nominal damages” is a technical one 
which negatives any real damage, and means 
nothing more than that a legal right has been 
infringed in respect to which a man is entitled to 
judgment. But the term “nominal damages” 
does not mean small damages. The whole region 
of inquiry into damages is one of extreme diffi- 
culty, and you cannot lay down any fixed principle 
to a jury as to the amount of compensation which 
ought to be given. Take the most familiar and 
ordinary case. How is anyone to measure pain 
and suffering caused by an accident in terms of 
moneys counted? By a manly mind pain and 
suffering, when passed, are soon forgotten, but 
the law recognises that as a topic upon which 
damages may be given. In this particular case 
the broad proposition is that the respondents were 
deprived of their vessel. I purposely do not use the 
words the use of their vessel. For the wrongdoer 
has no right to inquire what or whether any use 
would have been made of the vessel of which the 
respondents were deprived. Suppose, for example, 


someone went into my house and took away a 
chair and retained it for some months, could any- 
one say that I as owner am entitled to no repara- 
tion on the ground that I have other chairs or 
that I was not in the habit of sitting upon that 
particular chair? The jury’s task is often a diffi- 
cult one in cases of that character, and an arbi- 
trator or jury often has to take an artificial 
hypothesis; such as in the case to which I have 
referred what it would cost to hire such a chair. 
The broad principle applicable to this appeal is 
quite independent of the particular use which the 
respondents would make of the Comet. It is 
wholly different from a case of special damage, 
where you have to ascertain the specific loss of 
profit or other advantage which would otherwise 
have accrued. Where special damage is alleged you 
must show precisely the nature and extent of the 
injury sustained, and the person liable must have 
an opportunity of inquiving into the details 
before the case comes into court In the 
case, however, of general damage no such 
principle applies, and the jury have only to givea 
proper equivalent for the unlawful withdrawal of 
the particular subject-matter. That broad prin- 
ciple comprehends this and many other cases, 
and the jury may assess damages which are not 
nominal damages though the amount may be 
trifling. It appears to me, therefore, that what 
the learned Lords in The Greta Holme intended to 
point out—and Lord Herschell gives expression 
to it in plain terms—was that the uulawful keep. 
ing back what belongs to another person is a 
ground for real and not nominal damages. I put 
aside the question of trespass, involving high- 
handed procedure or insolent behaviour, and other 
cases which have been held to entitle to aggra- 
vated and punitive damages. The principle of 
assessing damages must be the same in all forms 
of the unlawful detention of another man’s pro- 
perty. That seems to me so plain that I have 
been puzzled to learn that in the Admiralty 
Court the loss of the use of this vessel has 
been treated as something for which no money 
damage can be allowed. I am glad that such 
a principle has not been affirmed in your Lord- 
ships’ House, as it seems to me inconsistent and 
unreasonable. 

The only difficulty I have had is in connec- 
tion with the decision in the Privy Council in 
The City of Peking (ubi sup.). But I have, I 
think, discovered a clue to the real grounds of 
the judgment in that case. It is to be observed, 
in the first place, that there is a difficulty in 
understanding the decision of the Judicial Com- 
mittee without the report of those persons who 
had to assess the damage. Their report, so 
far as quoted, is not a model of clearness. The 
principle of tbe decision in The City of Peking 
appears to be that you could not be paid for the 
detention of the damaged vessel when allowance 
was already made for the use of the substituted one, 
because you would be paid twice over. If that is 
the real principle of the decision it is not incon- 
sistent with but is on the same lines as the judg- 
ment of the Court of Appeal in the present case. 
Whether the question was raised as to the 
absolute use of the vessel I am not able to 
say. Therefore. to my mind, that case affords no 
difficulty in arriving at the conclusion that the 
judgment ought to be affirmed, and I move your 
Lordships accordingly. 
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I took part in the hearing of The City of Peking, 
but I cannot pretend to remember very accurately 
whether this question was or was not directly 
raised. My impression, however, distinctly is that 
the present question was not involved in that case. 
In that case the parties admitted that the sub- 
stituted service was provided at the expense of 
the wrongdoers, and that there had been no loss 
of profit whatever. They claimed an extravagant 
sum for demurrage on the authority of The Black 
Prince (Lush, 568), but their Lordships had no 
hesitation in rejecting that claim, because that 
would have been paying them twice over. I 
observe that The City of Peking was not cited in 
the Court of Appeal. 


Lord Morris.—My Lords: I am of the same 
opinion. I think that this case entirely comes 
within the principle in The Greta Holme, which 
overruled the principles of previous cases as 
regards the mode of assessing damages. 


Lord SHanp.—My Lords: I entirely concur 
with the motion of the Lord Chancellor. It was 
established that the Orion was kept expressly for 
the purpose of meeting such a contingency as 
happened. It appears that no fewer than eleven 
cases have occurred during the last twenty-five 
years in which a substitute has been called for to 
replace lightships damaged by collision on the 
Mersey. If the Mersey Commissioners had hired 
a ship for the purpose of doing the duty for which 
this sixth vessel was kept, there could be no 
answer to the claim for the cost of hire. Itseems 
to me, therefore, if there be no answer in that case 
neither can there be any to this. 


Lord JAMES or HeREFORD.—My Lords: I en- 
tirely concur. I think that there is a distinction 
between the case at the bar and the one deter- 
mined by the Privy Council arising from the fact 
that in this case there has been expense incurred 
in providing the very remedy supplied in order to 
get rid of the effect of the act of the wrongdoer, 
while in T'he City of Peking there was no expense 
incurred in order to remedy the injury. 


Lord Brampton.—My Lords : I am of the same 
opinion. I desire to say one word with regard to 
the Orion, which was the substituted vessel built 
and maintained at great expense so that the 
respondents might have the means ready to 
obviate the inconvenience or danger which might 
arise from such a misfortune as befell the Comet. 
As between themselves and the wrongdoer, they 
were under no obligation whatever to use the 
Orion. They might have hired a vessel, in which 
case the liability for the hire would have been 
clear. Why should the appellants claim a right 
to have the services of the Orion gratuitously ? 
They might as well claim the services of the 
skilled workmen employed by the respondents who 
happened at the moment to be idle. That cannot 
be the law. In my opinion the services of the 
Orion in this case ought to be paid for in the shape 
of damages. 

Judgment appealed from affirmed, and appeal 
dismissed with costs. 

Solicitors for the appellants, T. Cooper and 
Co., for Hill, Dickinson, Dickinson, and Hill, 
Liverpool. 

Solicitors for the respondents, Roweliffes, 
Rawle, and Co., for A. T. Squarey, Liverpool. 


OWNERS OF THE GANNET v. OWNERS OF THE ALGOA; THE GANNET. 


April 1 and 3, 1900. 


(Before the LORD CHANCELLOR (Halsbury), 
Lords MACNAGHTEN, Morris, Davey, 
BRAMPTON, and ROBERTSON, with Nautical 
Assessors.) 


OWNERS OF THE GANNET v. OWNERS OF THE 
ALGOA; THE GANNET. (a) 


Collision—Second anchor light—“ At or near the 
stern” —Regulations for Preventing Collisions 
at Sea 1897, art. Il. 


It ıs not a compliance with art. 11 of the Regula- 
tions for Preventing Collisions at Sea 1897, 
which provides that a ship of 150ft. or upwards 
in length shall, when at anchor, carry a second 
anchor light “at or near the stern of the 
vessel,” to exhibit a light at a distance of 120ft. 
from the stern. Where the lights of a vessel 
are not exhibited in the position required by 
the collision regulations it is necessary for her 
to establish beyond all doubt that the light was 
in such a position that it ought to have been 
seen by the other vessel before the court will 
find the other vessel in fault for bad look-out. 


THIS was an appeal from a judgment of the Court 
of Appeal (Smith, Williams, and Romer, L.JJ.), 
reported in (1899) P. 230, who had varied a deci- 
sion of Bucknill, J. sitting in Admiralty. 

On the 19th Nov. 1898, at about 4 a.m., the 
screw steamship Algoa of 7575 tons gross register 
was at anchor in the river Elbe off Brunshausen. 
The wind was south-easterly and fresh, and the 
weather was gloomy. The tide was the first of 
the flood. The Algoa, which was 455ft. long, 
was swinging to her anchor very slowly, owing to 
the sluggish tide and the direction of the wind. 
She was heading across the channel to the north- 
ward, with her starvoard side up the river, and her 
stern about 200 yards from the south shore. She 
had at the time a globe anchor light hanging in 
the forestay forward, 38ft. from the deck, and a 
second light aft, hanging on the inside of the 
foreshroud of the port main rigging, 20ft. from 
the deck and 120ft. trom the stern. 


Under these circumstances the Gannet, a steam- 
ship of 1246 tons gross register, coming down the 
river on a voyage from Hamburg to London, 
ran into her and struck her on the starboard side, 
about 20ft. forward of the mainmast, doing sox- 
siderable damage. 

The owners of the Algoa brought an action 
against the owners of the Gannet for the damage 
caused by the collision. 

Those in charge of the Gannet stated that they 
saw the forward light of the Algoa at the distance 
of about a mile slightly on the starboad bow, and 
assumed that the Algoa was riding head to tide, 
and only observed the second light and the actual 
position of the Algoa, across the river, when it 
was too late to avoid the collision though all 
possible efforts were made to do so. 


They contended that the Algoa had infringed 
art. 11 of the Regulations for Preventing Col- 
lisions at Sea 1897, which is as follows: 


A vessel of 150ft. or upwards in length when at 
anchor shall carry in the forward part of the vessel, at a 
height not less than 20ft. and not exceeding 40ft. above 
the hull, one white light and at or near the 
stern of the vessel, and at such a height that it shall not 


(a) Reported by C. E MALDEN, Esq.. Rarrister-at-Law. 
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be less than 15ft. lower than the forward light, another 
such light. 


They argued that a light 120ft. from the stern 
was not “at or near the stern” in compliance 
with the regulation. 

For the Algoa it was contended that the position 
of the light could not have contributed to the colli- 
sion, as the ship was struck between the lights; 
and, further, that the second light ought to have 
been seen sooner, and the Gannet was guilty of 
contributory negligence in not keeping a good 
look-out. 

The case was tried before Buckuill, J. sitting in 
Admiralty, with nautical assessors, in April 1899, 
and the learned judge found the Algoa alone to 
blame, and gave judgment for the defendants, the 
owners of the Gannet. 

The plaintiffs appealed, and in May 1899 the 
Court of Appeal, with nautical assessors, found 
both vessels to blame. 

The ownera of the Gannet appealed to the 
House of Lords, and the owners of the Algoa 
entered a cross-appeal, 


J. Walton, Q.C., Laing, Q.C., and Batten ap- 
peared for the original appellants, the owners of 
the Gannet. 


Cohen, Q.C., Aspinall, Q.C., and Bateson, for 
the owners of the Algoa, admitted that they could 
not argue the cross-appeal, and that the only 
question was whether the Gannet was in fault. 


At the conclusion of the arguments their Lord- 
ships gave judgment as follows :— 


The Lorp CHANCELLOR (Halsbury).— My 
Lords: [After going through the facts as set out 
shortly above, his Lordship continued as follows: | 
I think that the parties have shown good sense in 
not contesting hat was incapable of being con- 
tested, and therefore not arguing the cross-appeal, 
which, of course, will be dismissed. The question 
between the two vessels is, I think, narrowed to a 
comparatively small one, whether or not the Jight 
which by the regulations ought to be exhibited 
by the Algoa, which was at anchor, was in 
such a position that it could be seen by vessels 
approaching from above. That question is a pure 
question of fact, and in view of the difference of 
opinion which prevailed in the courts below, and 
indeed in your Lordships’ House, as to the advice 
given by the nautical assessors, I think it right 
to say that it does not appear to me to be a 
matter of nautical skill at all, nor, indeed, has it 
anything to do with any particular technical skill. 
Tt is a question of the balance of testimony with 
reference to certain known principles under which 
all questions of fact are weighed and considered 
in courts of law. Although I myself should place 
considerable reliance on the judgment of the 
nautical assessors with reference to any mere 
technical manœuvre for the purpose of avoidiug 
some pending accident by some nautical arrange- 
ment, I confess that in dealing with a mere ques- 
tion of fact to be determined by the weight and 
balance of evidence I do not surrender my own 
judgment to that of the gentlemen who are good 
enough to assist the courts with their nautical 
skill. J am fortified in that view by the fact that 
the learned judge who tried the case appears to 
have surrendered his own view to that of the 
nautical assessors. The judges in the Court of 
Appeal appear to have done the same thing, 


although the nautical assessors in the two courts 
were entirely in conflict with reference to that 
question. I thought it right to propound this 
question to the nautical assessors who assisted 
your Lordships. “What is the view of the 
assessors as to the possibility or probability of 
the second light on the Algoa being seen by those 
on board the Gannet,” to which the reply was, 
“We think that the light ought to have been 
seen.” That seemed to be somewhat ambiguous, 
so I repeated the question and received the same 
answer. Paying all respect to the gentlemen who 
assisted your Lordships, I think that the tendency 
of their opinions rather suggested that the light 
was in such a position that but for the negligence 
of the look-out it would and ought to have been 
seen by those on board the Gannet. I have great 
respect for that opinion, but I cannot surrender 
my judgment to it. Iam the less disposed to do 
it from what I see in the judgment of Romer, L.J., 
that he took the same view as I do, but he 
attributed his view to the nautical assessors. In 
the conflict of the assessors, it is clearly the duty 
of a judge to form his own opinion. As the 
question is narrowed to that which I propounded 
to the nautical assessors, it appeared to me that 
the balance of testimony was greatly in favour of 
the Gannet. I therefore move that the judgment 
of the Court of Appeal be reversed, and the 
original judgment of Bucknill, J. restored. You 
have not to rely on the unaided testimony of those 
on board the Gannet. According to the state- 
ment of the chief mate of the Lisette, which was 
following the Gannet in the Elbe, he never saw 
the second light until he was obliged to starboard 
his helm suddenly, and in doing so ran aground. 
The Algoa was lying athwart the channel. In 
such circumstances vessels at anchor on a dark 
night should have thought it essential to take 
good care that the lights, which were the only 
guidance, should be in their proper position. lt 
cannot be denied that the Algoa was in default in 
that respect. The light was either 100ft. or 120ft. 
forward of the stern, and therefore was not in 
compliance with the rule. That has been fairly 
and properly admitted by those in charge of the 
interests of the Algoa. There is not the smallest 
evidence of any absence of care on the part of 
those on board the Gannet, There is a concurrence 
of testimony on both the Gannet and the Lisette 
that the crew did not see the second light. 
Counsel boldly, when they say they saw the first 
light but did not see the second, ask your Lord- 
ships to disbelieve that they saw the first light 
at all. That is the logical mode of dealing with 
the difficulty, but are you prepared to accept 
that? It seems to me a very bold statement to 
ask us to disbelieve these people. It is a canon 
which anyone familiar with courts of law will 
admit that because evidence differs it is not neces- 
sary to imagine that witnesses are perjuring them- 
selves. Those on board the Algoa could not knew 
if the light could be seen on the Gannet. Those 
on board the Gannet and the Lisette, which is more 
important, say that they saw the one light and not 
the other. When you put together bits of testi- 
mony of that sort, and couple it with the fact that 
undoubtedly the light was in an unusual posi- 
tion, it appears to me that there is an over- 
whelming body of testimony in favour of the view 
of the Gannet. Although that is the view which 
I entertain, that is an under-statement of the 
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case, because it lays upon those who are at fault 
to make out beyond all doubt that the light was 
in such a position that it must have been seen. 
Looking at all the facts in combination, it appears 
to me beyond all doubt that they have not satis- 
fied the burden upon them, and therefore they 
must fail. The question of a judge having seen 
the witnesses and having had an opportunity of 
judging whether they spoke the truth or not is 
generally a very important one. I am not certain 
that either side can rely upon that position, be- 
cause I am bound to admit that the judge who 
tried the case indicates a tendency not to act 
upon the testimony of the witnesses, but he did 
so act, and gave judgment for the Gannet. That 
he should have yielded in that respect to the views 
of the nautical assessors is not absolutely satis- 
factory to me, as it shows that he had not a very 
strong conviction either way, Therefore I am not 
overwhelmed by the fact that the judge saw and 
heard the witnesses. In the result I think that 
the reasonable conclusion is that the vessel 
athwart the stream having her lights in an un- 
usual and admittedly improper position was the 
vessel to blame. But it is enough to say that it 
was the duty of the Algoa to make out the propo- 
sition, which I think that they have failed to 
make out. I therefore move that the judgment be 
reversed, and the respondents pay to the appel- 
lants the costs both here and below. 
Lords MACNAGHTEN, MORRIS, 
BRAMPTON, and ROBERTSON concurred. 
Judgment of the Court of Appeal reversed. 
Judgment of Bucknill, J. restored. Respon- 
dents to pay to the appellants the costs in 
this House and in the courts below. 
Solicitor for the appellants, William Batham. 
Solicitors for the respondents, Pritchard and 
Borar for Batesons, Warr, and Wimshurst, Liver- 
pool. 


Davey, 


JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 


Dec. 14, 15, 16, 20, 1899, and Feb. 17, 1900. 
(Present: The Right Hons. Lords HOBHOUSE, 
Davey, and ROBERTSON, and Sir RICHARD 
Couc#.) 
FORMAN AND Co. PROPRIETARY LIMITED v. 
SHIP LIDDESDALE. (a) 

ON APPRAL FROM THE SUPREME COURT OF 
VICTORIA. 
Shipwright—Contract for repairs—Lump sum— 
Variation—Authority of master and agent— 

Acquiescence—Necessaries. 


The plaintiffs contracted with the defendant’s 
master at a foreign port to effect certain repairs 
to the steamship L., for a lump sum. These 
repairs were strictly limited to those necessitated 
by the vessel having stranded, It was also agreed 
that the plaintiffs should state schedule prices 
for any work required to be done in addition 
to the contract repairs. The plaintiffs never 
executed the contract repairs, but they claimed 
the lump sum, alleging that they had done the 
equivalent thereof, or something better, and that 
they had the authority of the master for the 


(a) Reported by BUTLER ASPINALL, Esq., Q.C., and SUTTON 
TIMMI8, Esq., Barrister-at-Law. 


variation. They also claimed for extra work at 
schedule prices. The master’s authority to con- 
tract was to the plaintiffs’ knowledge limited to 
repairs of the stranding damage. 

Held, that as the contract for the lump sum, being 
an entire one, had not been executed, and 
as the master had no authority to vary it, the 
plaintiffs could recover nothing under the 
contract. 

Held, further, that the fact that the shipowner had 
taken the ship as repaired did not amount to an 
acquiescence in the variation. 

Appleby v. Myers (16 L. T. Rep. 669; L. Rep. 
2 C. P. 651) followed. 

THIs was an appeal from part of a decree of the 

Vice-Admiralty Court of Victoria, dated the 5th 

May 1898, whereby it was pronounced that the 

sum of 17001. 18s. 5d. only was due to the appel- 

lants for necessary materials, work, and repairs 

other than those supplied and executed under a 

contract, dated the 10th Dec. 1896, the terms of 

which, so far as is material, are set out in their 

Lordships’ judgment; and that nothing was due 

in respect of such materials, work, and repairs as 

were supplied and executed under and in pur- 
suance of such contract. 


The appellants having executed, under the cir- 
cumstances stated in the judgment, certain 
repairs to the steamship Liddesdale, began this 
action on the 8th Feb. 1897 by writ of summons, 
claiming 15,5671. 8s. 9d. for necessaries supplied 
and repairs done to the Liddesdale, or a sum ex- 
ceeding by 95711. 18s. 9d. the lump sum of 
59951. 10s. mentioned in the contract of the 10th 
Dec. 1896. By paragraph 4 of the petition the 
appellants alleged : 

The said materials were so supplied and the said work 
and repairs executed partly under and in pursuance of a 
written contract, consisting of a tender in writing by the 
plaintiffs, dated the 8th Dec. 1896, to do certain portion 
of the works and supply certain portion of the said 
materials, in accordance with certain writen specifica- 
tions and conditions referred to in such tender (which 
tender was accepted in writing by the master upon the 
10th Dec. 1896), partly in accordance with certain 
schedule rates referred to in the documents hereinbefore 
mentioned, and partly in pursuance of orders given by 
the master during the progress of the contract works to 
do certain other works not mentioned in the contract. 


The amounts claimed under each head of the 
appellants’ claim were as follows: 


coi heey 

I. Contract for repairs ......... 5,995 10 0 
II. Work not included in con- 
tract, but claimed under 

schedule rates ............06+ 6,847 12 6 

III. Other repairs..............5..- 2,724 6 3 

Total claim ............ £15,567 8 9 


The answer of the respondent (the owner of 
the ship) was as follows: (1) As regards the 
lump sum contract, that the appellants had not 
performed their contract. (2) As regards the 
schedule rate repairs and (3) the other repairs, 
that they were not necessaries, and that they were 
not ordered by anyone having authority on behalf 
of the owner. 

The respondent further pleaded that, so far as 
the plaintiffs’ claim related to extras, there were 
no written orders or prices agreed as required by 
the conditions of the written contract which the 
parties had entered into. 
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By their reply the appellants alleged that all 
deviations, alterations, and extras were acquiesced 
in and ratified and approved by the respondent, 
which averment was denied by the respondent in 
his rejoinder. 

The Chief Justice on the evidence accepted the 
respondent’s contentions, and, being further of 
opinion that there had been no holding out by the 
respondent of any person as having authority to 
order the deviations from the specifications above 
mentioned nor any ratification or acquiescence in 
the deviations by the respondent, he held that 
the appellants were not entitled to recover the 
contract price or any part of it. He also dis- 
allowed certain items, one on the ground thatthe 
work done was a deviation from the specification 
which had not been authorised in writing pur- 
suant to clause 8 of the contract. He disallowed 
otber works claimed for on the ground that they 
were not necessaries within the implied authority 
of the master to order, aud that clauses 8, 23, and 
24 of the specification, so far as they purported to 
enable the respondent’s agent to incur expenditure 
beyond 60002. or for repairs not caused by the 
stranding, were unauthorised although a regular 
order in writing was given for them. Claims for 
extras outside the scope of the specification were 
also disallowed. 


Carver, Q.C. and Mansfield, for the appellants, 
contended that the contract of the 10th Dec. 1896 
was binding on the respondent as having been 
made by a duly authorised agent. The master of 
the ship had express authority to enter into that 
contract and bind thereby the owner of the ship ; 
if not actual, he had apparent authority, and, 
further, the respondent acquiesced in and ratified 
the contract. With regard 10 the master’s general 
authority to order necessaries, and as to what are 
necessaries, see 


Webster v. Secamp, 4 B. & A. 352; 
The Riga, 26 L. T. Rep. 202; 1 Asp. Mar. Law 
Cas. 246; L. Rep. 3 A. & E. 516. 


Mondel v. Steel (8 Mi. & W. 858) is an authority 
that when a contract is for a lump sum, proof of 
a breach of contract was only ground for deducting 
from the agreed price the difference between the 
value of the ship as she was at the time of de- 
livery from what she would have been if the 
contract had been duly performed. See also 


Tharsis Sulphur Company v. McElroy, 3 App. Cas. 
1040. 


The departures from the specifications by the 
appellants were sanctioned by the master and 
surveyors who inspected the work on the respon- 
dent’s behalf as it went on, and no objection to 
the manner in which the work was being done was 
taken by them. By the terms of the contract the 
sanction of the surveyors to alterations in detail 
was not necessarily to be given in writing. Even 
if the appellants were not entitled to the contract 
price, they were entitled to payment for the value 
of the work done of which the respondent had 
accepted the benefit, having taken over the ship 
and sold her with her value enhanced by her 
having been repaired by the appellants. As to 
the authority which it should be implied in the 
agent from the conduct of the parties and the 
nature of the business, see 


De Bussche v. Alt. 38 L. T. Rep. 370; 3 Asp. Mar. 
Law Cas. 584; 8 Ch. Div. 286, 310. 


And as to the powers of the master of a 

ship, see 

The Kurnak, 18 L. T. Rep. 661; L. Rep. 2 A. & E. 
289, 300 ; 

The Albert Crosby, L. Rep. 3 A. & E. 37. 


Coutsel also referred to 


Appleby v. Myers, 16 L. T. Rep. 669; L. Rep. 
2C. P. 651; 

Munro v. Butt, 8 E. & B. 738; 

Sumpter v. Hedges, 78 L T. Rep. 378; (1898) 1 
Q. B. 673; 

Bartlett v. Stanchfield (1889) 148 Mass. Rep. 394; 

Burn v. Miller, 4 Taunt. 745; 14 R. R. 655. 


Joseph Walton, Q.C. and English Harrison, Q.C. 
(with them Leck), for the respondent, contended 
that the evidence showed that the appellants did 
not perform the written contract so as to become 
entitled to the price stipulated. As to the lump 
sum, it was shown that in many important 
respects the appellants had failed to carry out 
the work which was necessary to entitle them to 
payment. For instance, they failed to renew 
twenty steel shell plates, and merely straightened 
the old bent plates and pət them back, and in 
other details the appellant had failed to put in 
work in accordance with the specification. The 
evidence also proved that no one had authority to 
order or allow these alterations or deviations from 
the contract, and no order in writing as stipulated 
by the specification was ever obtained in respect 
of them. It was also proved that the repairs to 
the girder plates were so done as to substantially 
alter the original design of the ship contrary to 
the provisions of the contract, and that there had 
been no acquiescence, acceptance, or approval by 
the respondent of any of the alterations or 
deviations from the terms of the contract. The 
other repairs under the schedule rates were not 
necessaries, nor were they repairs due to stranding 
damage, which alone was compulsory or desired 
by the respondent, and neither the master nor 
any other person had authority to order such 
repairs to be done. Having regard to the terms 
of the appeal, no question arises now as to any 
repairs done except as to those done under the 
written contract, and as to these the court below 
was right in holding that nothing was due, for 
neither the materials nor the work was supplied 
in pursuance of the contract. They cited 


Monro v. Butt (ubi sup.) ; H 

Thomas v. Lewis, 39 L. T. Rep. 669 ; 4 Ex. Div. 18 

Sumpter v. Hedges (ubi sup.) ; 

Sinclair v. Bowles, 9 B. & C. 92; 

Arthur v. Barton, 6 M. & W. 138; 

Gunn v. Roberts, 30 L. T. Rep. 424; 2 Asp. Mar. 
Law Cas. 250; L. Rep. 9 C. P, 331. 


Carver, Q.C. replied. oaa inulti 


Feb. 17.—Judgment was delivered by 


Lord HoBHOUsSE. — This suit is in form 
a proceeding in the Vice-Admiralty Court 10 
make the ship Liddesdale answerable for the cost 
of repairs executed upon her. In substance it 
does not differ from other litigations between one 
who has done work on a chattel, and the owner of 
the chattel who denies his liability to pay for it. 
The plaintiffs, now appellants, are a joint stock 
company, who carry on the business of building 
and repairing ships at Melbourne. The Liddes- 
dale, the nominal defendant and respondent, is a 
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British steamer built of steel. The real defen- 
dant, her owner, is Mr. Robert Mackill, surviving 
partner of a firm of merchants carrying on busi- 
ness in Glasgow. Her master was Captain 
Alexander Clark. In the month of Oct. 1896 the 
ship ran aground off the coast of West Australia, 
but she was got off, and continued her voyage to 
several West Australian ports. Having then dis- 
charged her cargo, she made for Sydney to get a 
fresh one, but on the way put into the harbour of 
Melbourne, which she reached on the 25th Nov. 
When there she was examined by the Marine 
Board of Victoria, who detained her and required 
that the damage done to the structure of the 
vessel by her stranding should be repaired before 
she could be allowed to depart. That led to a 
correspondence between Captain Clark and the 
defendant, out of which arises the material ques- 
tion in the suit—viz., what authority was vested in 
the ship’s master. The messages which passed 
are set out consecutively and in the most con- 
venient form in the judgment of the learned judge 
below. They have been read frequently during 
the argument, and need not be quoted at length 
now. The defendant was very anxious that 
nothing should be done to the ship beyond what 
would enable her to come safely home with a cargo, 
such as replacement of broken plates and so forth, 
and he forbade Clark to make contracts before 
being authorised to do so. Clark, on the other 
hand, informed him that Lloyd’s agent and the 
Marine Board held that more permanent repairs 
were necessary for safety. Upon this the defen- 
dant sent a message, dated the 6th Dec. : “ Arrange 
as best you can permanent; must do nothing what- 
ever beyond repairing stranding damage.” Inthe 
meantime Clark had got specifications of the 
work necessary to repair the stranding damage, 
and had advertised for tenders. The plaintiffs’ 
tender was the lowest. An interview took place 
on the 8th Dec. between Mr. Forster, the 
managing director of the plaintiffs, and Captain 
Clark and Mr. Brodie, who represented the firm 
of Sanderson and Co. That firm acted as the 
defendant’s agents in the matter of the Liddes- 
dale, and in their office all the negotiations 
took place. There is no discrepancy in the 
accounts of this interview. Some discussion took 
place as to a schedule of prices for possible addi- 
tional work; and when that had been settled 
Clark and Brodie informed Forster that they 
could not accept the plaintiffs’ tender without 
authority from home, but that they would recom- 
mend it. Brodie and Clark cabled at once to the 
defendant : “ Lowest reliable tender 60001. Twenty 
days. Repairs commence acceptance tender.” 
On the 10th the defendant replied: “ Con- 
tract with Lloyd’s agent’s approval. Twenty 
days, payment must be accepted by contractor, 
in banker’s guaranteed drafts, ninety days’ sight, 
on Clydesdale Bank, London.” The parties met 
again at Sanderson’s office after receipt of the 
message of the 10th. All agree that Mr. Warne, 
the secretary of the plaintiffs’ company, objected 
to the mode of payment stipulated for by the de- 
fendant, saying that the payment ought to be in 
cash, but that his objection was overcome and the 
contract then signed. Clark adds that when 
Warne’s objection was made he answered it by 
saying: “ That is all the authority I have.” By 
the terms of the contract the plaintiffs undertake 
to effect repairs as per specifications for the sum 
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of 59951. 10s. in twenty working days The repairs 
specified are strictly confined to the damage by 
stranding. By clause 14 it is said that “this 
contract to repair and renew shall mean that the 
vessel shall be restored in every respect to her 
original condition prior to the accident.” There 
are two clauses relating to repairs not specified, 
which have been the subject of a great deal of 
discussion both in the court below and at this 
bar. They run as follows :—Clause 8: “The con- 
tractor shall not make any alteration or deviation 
from the specification agreed upon, nor shall he 
be entitled to make any charge or claim for 
extras or for anything whatever beyond the lump 
sum agreed upon, unless he obtain the written 
sanction of the captain or his agents at the time 
of making such additions or alterations, which 
shall be at a price agreed upon.” Clause 23: 
“The contractor to state schedule prices as 
follows for any work that may be required to be 
done in addition to what is attributable to 
damage—that is to say, for any repairs due to 
deterioration in water ballast under boilers.” 
The claim made by the plaintiffs is divisible into 
three portions. First, they claim the lump sum 
mentioned in the contract. Secondly, they claim 
for the extra work at the schedule rates stated by 
them under clause 23 of the contract. And, 
thirdly, they claim for extra work not specified in 
the contract at all, but done in pursuance of 
orders given by Clark during the progress of the 
work, and said to be authorised either by his 
inherent authority or by virtue of clause 23 in 
the contract. The whole sum claimed is 15,5671. 
and a fraction. As regards the first portion of 
the claim, the defendants say that the lump sum 
was never earned because the stipulated work was 
not done; and, indeed, the plaintiffs do not assert 
that it was. What they allege on this point is 
that the equivalent of the stipulated work, or 
something better, was done, and that they had 
authority for the variation. As regards the 
second portion, the defendant insists that Clark 
did not order the work, and that, if be had 
done so, he had no authority to do it. As 
regards the third portion, there has been a 
separate dispute on each item with respect to 
its necessity for the liberation or for the safety of 
the ship, and with respect to Clark’s orders for it, 
whether given in fact and whether binding on 
the defendants in law. The learned judge below 
disallowed the whole of the two first portions 
of the claim. Of the third portion, after de- 
tailed examination, he allowed items amounting to 
about 17007. and disallowed the rest. The defen- 
dant put in counter-claims for penalties on 
account of demurrage and for damages, but all 
were disallowed. The third portion of the plain- 
tiffs’ claim, which was the subject of a great deal 
of argument during the opening of this appeal, 
may be disposed of at once. The defendant meets 
it by the preliminary objection that it is not the 
subject of appeal; and in this their Lordships 
agree with him. The decree is as follows: ‘The 
judge having heard counsel for the plaintiffs 
and the defendant respectively pronounced 
the sum of one thousand seven hundred pounds 
eighteen shillings and fivepence (17001. 18s. 5d.) to 
be due to the plaintiffs in respect of that part of 
its claim which claimed for necessary materials, 
work, and repairs other than those supplied and 
executed under or in pursuance of the written 
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contract and conditions and specifications men- 
tioned in paragraph 4 of the petition together 
with the costs of the action up to the nineteenth 
day of May 1897 and pronounced that nothing 
was due in respect of such materials, work, and 
repairs supplied and executed under and in pur- 
suance of such written contract and conditions 
and specifications and he condemned the defen- 
dant and its bail in the said sum and in such 
costs as aforesaid.” This decree bears date the 
5th May 1898. On the 30th May the plaintiffs 
gave the notice which is the foundation of this 
appeal: “ Take notice that Forman and Co. Pro- 
prietary Limited plaintiff appeals from so much 
of the decree of the judge of said court made the 
fifth day of May 1898 as pronounced that 
nothing was due in respect of materials, work, and 
repairs supplied and executed under and in pur- 
suance of the written contract and conditions and 
specifications mentioned in paragraph 4 of the 
petition and as deprived the plaintiff of costs. 
Dated the thirtieth day of May 1898.” It is 
quite clear that the appellants were then satisfied 
with the decree except as regards the contract 
with its conditions and specifications, and the 
claims arising thereunder; that they did not in- 
tend to appeal as to that which lay outside the 
contract, and that the defendant has been right 
in avoiding discussion of this part of the con- 
troversy, both in his lodged case and at the Bar. 
As regards the work done, no doubt exists but 
that it was good work and that it added value 
(how much it is impossible to say) to the ship, 
which after release from arrest was sold for up- 
wards of 18,0001. Indeed, the defendant tendered 
the sum of 47861. 10s. on the 19th May 1897, and 
on the plaintiffs’ refusal paid that sum into court. 
As the litigation proceeded, however, and the de- 
fendant learned more of the details of the case, 
he was led to dispute more of the plaintiffs’ 
claims, with the result above mentioned. This 
will be the convenient place to state their Lord- 
ships’ view of the authority possessed by Captain 
Clark, because both on the first portion of the 
claim, and on the second portion, the question 
of the validity of an order is continually mixed 
up with the question of fact whether or no it 
was given, and because for every failure to 
comply with the contract and for every excess 
of work beyond the specified repairs the plain- 
tiffs seek to shelter themselves under the authority 
of Clark either directly given, or given through 
Mr. Watson, who was Lloyd’s agent. It is true 
that instructions conveyed by cable in abbreviated 
language or by artificial and cryptic symbols are 
open to doubts and disputes. In this case 
the learned judge has pointed out that the 
message of the 10th Dec. 1896 is suscep- 
tible of various meanings. But connecting it 
with the whole series the meaning is reasonably 
clear. It means that Clark is to contract on the 
footing mentioned in his last message of the 8th, 
provided that the tender is approved by Lloyd’s 
agents; and with the addition, that the payment 
is to be made by draft. And it is made clear by 
the defendant’s message of the 5th that the 
tender, though it may provide for repairs of a 
permanent character, is not to provide for the 
repair of any damage except the damage by 
stranding. Clark then was limited, in respect of 
price to 60001., in respect of the nature of repairs 
to stranding damage, in respect of time to twenty 


days, and in respect of judgment on details to 
things approved by Lloyd’s agent. Within these 
limits it seems to their Lordships that Clark was 
free to contract, and that where he was free to 
contract he might vary the contract as might be 
found expedient in the progress of the work. 
But he could not transcend the limits imposed 
upon him by his principal. As regards the most 
important of these limits it is clear that the 
defendant had an eye not only to expense which 
he says is excessive in Melbourne. but to the 
liability of the underwriters, and attached great 
importance both to the approval of Lloyd’s agent, 
and to the complete separation of stranding 
damage, for which the underwriters would be 
liable, from other damage for which they would 
not be liable. The plaintiffs contend that they 
are not bound by all that passed between the 
defendant and his agents in Melbourne, that they 
knew nothing of such matters except the message 
of the 10th Dec., which apparently gave Clark a 
free hand to make any contract whatever subject 
only to the approval of Lloyd’s agent, and to 
the conditions respecting time and the mode of 
payment. The answer is that Clark had refused 
to make a contract except such as his principal 
might authorise; that the plaintiffs knew that 
Clark and his principal were in correspondence 
by cable; they knew that the message of the 10th 
was in answer to Clark’s advice of their tender 
sent on the 8th; if they did not really know the 
extent of Clark's authority it was their business 
to learn it; and thus whatever restrictions 
existed between Clark and his principal were 
equally binding as between his principal and the 
plaintiffs. Now, that the plaintiffs have not done 
the work specified by the contract is undisputed. 
The learned judge mentions four matters in 
which they have failed. Two of them are 
apparently trivial, and such as would not by 
themselves have any greater effect than to give 
the defendants a cross-claim if damaged by 
the variation. The other two are much more 
important. Under clause 15 the plaintiffs were 
bound to renew twenty of the injured steel shell 
plates, and to straighten thirty-seven others, or, 
if they would not bear straightening, to renew 
them at a stated price. This work of renewal 
the plaintiffs never did, and never could have 
done, at least within the twenty days, and never 
intended to do. Forster says: “ Such plates could 
not be obtained in this country; the only means 
of getting them would be from England. . . . 
Tt certainly looked a bit awkward for us if we had 
to carry out our contract as to renewing plates as 
they were not to be got here. If the surveyor 
stuck out and refused us time to straighteu out 
old plates and put them on instead of renew- 
ing, it would have been very awkward for 
us. . . . We calculated we would not have 
to carry out our contract fully. I see in 
estimate, we charge twenty plates to be re- 
newed; we thought we could get out of that, 
and so kept price pretty low.” The plaintiffs 
had not any kind of authority for this variation. 
The two persons from whom they claim to have 
received authority for some other unspecified 
work were—first, Captain Clark; and, secondly, 
Mr. Watson, Lloyd’s agent. Forster says: “In 
January I went with Watson, explained how the 
plates were coming in. Clark was staying at 
Malvern. I said: ‘I think all the plates will work 
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in and straighten well’ He said: ‘That is first 
rate.’ After contract signed I had no 
conversation with Watson, as to replacing the 
straightened plates, instead of new ones. I later 
on told Clark I was putting them on. This was 
all that occurred between me and any of them as 
to this.” Under clause 16 a number of girders or 
plate frames, more or less damaged and buckled, 
were to be straightened where practicable, and to 
be renewed where the buckles could not be satis- 
factorily taken out. The evidence is somewhat 
confused in parts, but it clearly shows the follow- 
ing things: that all these girders could have been 
straightened; that some were not touched by the 
plaintiffs at all, being, as Forster says, still 
straight; that some were straightened, but in the 
process it was found that the material was dete- 
riorated ; that Watson thought it expedient 
thongh not necessary to substitute new material ; 
that iron was substituted for steel; and that the 
deterioration was not due to stranding damage. 
From the evidence of Lang, one of the plaintiffs’ 
foremen, it would seem that Clark either ordered 
this renewal to be done or agreed that it should 
be done. It is also made clear that the substitu- 
tion of iron for steel not only added to the weight 
and to the expense, but altered the structure of 
the vessel; to her advantage as the plaintiffs 
contend, but, as the defendant says, causing a 
rigidity in her framework which is a source of 
danger to her. That isa matter on which opinions 
vary, but there is no dispute that the alteration is 
not consistent with the plaintiffs’ obligation to 
restore the vessel to her original condition prior 
to the accident. The plaintiffs excuse their failure 
to do this by alleging the order of Clark But, 
assuming in their favour that such an order was 
given, the question of Clark’s authority comes in. 

It is argued for the plaintiffs that clause 8 of the 
contract contemplates his giving such an order as 
this, and that, though he gave no written order 
us that clause requires, be could vary the contract 
in that respect as in others, and by his conduct 
did so vary it. It appears to their Lordships 
that the object of clause 8 was to prevent the con- 
tractors from making claims on account of extra 
work unless they had a written order for it. It 
was quite reasonable to contemplate that in the 
course of repairing further stranding damage 
might be disclosed, or that variations of detail 
might be expedient. Under clause 8 the plain- 
tiffs could dono work of this kind, or at least 
could uot charge for it, unless they got Clark’s 
written order. The clause was evidently in- 
tended as a check on the contractors, and to pre- 
vent disputes about what the parties must have 
contewplated would be small matters. But it 
was not calculated or intended to enlarge Clark’s 
authority, nor even, if so expressed, could it 
have that effect as against his principals. It is 
now used to justify claims against the defen- 
dant for a class of repairs which he had ex- 
pressly prohibited. Authorised repair of strand- 
ing damage has passed into forbidden repair of 
deterioration, which has the effect apparently 
(for the two classes of claim are so mixed up that 
it is difficult to keep them apart) of doubling the 
stipulated charge. In fact, so far as this line of 
argument is applied to the lump sum it tends to 
show how completely the contract was broken, 
and how impossible it is for the plaintiffs to 
maintain that they have given the article for 

Vou, IX., N. S. 


which the defendant bargained and promised to 
pay the lump sum. In the case of Appleby v. 
Myers (ubi sup.) Lord Blackburn mentions two 
conditions under which a contractor for a lump 
sum who has not performed the stipulated work 
can recover something under his contract. He 
can do so if he has been prevented by the defen- 
dant from performing his work, or if a new con- 
tract has been made that he shall be paid for the 
work he has actually done. Their Lordships are 
clearly in agreement with the learned judge below 
that there is no evidence to support either of 
these conditions, and it is not necessary to travel 
into further detail upon this point. Beyond the 
stipulated price, the plaintiffs claim the sum of 
67541. for new girder plates, angle irons, and tank 
top repairs. There is great difficulty in under- 
standing how far the claim for this work is iden- 
tical with the claim for work done to earn the 
stipulated price under the contract as varied in 
the way for which the plaintiffs contend. The 
learned judge below appears to have found the 
same difficulty, for he says that, having considered 
the girder plates and angles as authorised altera- 
tions of the specified contract, he has to consider 
them again as extras. On his view of the case 
and on that taken by their Lordsbips, it is not 
necessary to work out this problem, nor is it 
necessary to examine minutely into the questions 
what authority can be imputed by law to Clark. 
or what particular items are covered by his orders, 
or what was the necessity for each item. All this 
has been done by the learned judge with great care, 
and with results adverse to the plaintiffs. In the 
judgment of their Lordships Clark had no implied 
authority beyond the limits which they have before 
stated—namely, to adjust details falling within 
the limits of that contract which he had express 
authority to make. He was not only not autho- 
rised, he was expressly forbidden, to effect repairs 
of any damage except that caused by stranding. 
In point of fact he did send a message on the 4th 
Jan. as follows: “Under engines, boilers, tank 
top damage excessive, condemned; estimate total 
expenses will be 11,000/. propeller blades, engines, 
boilers.” The answer came next day: “ Original 
contract must not be exceeded. If tank top 
damaged cut off filling pipe closing tank, Lloyd’s 
will allow it. Are you following out instructions 
telegram 5th Dec.? Repair nothing beyond 
stranding damage.” That is all in accordance 
with the defenaant’s previous instructions. Clark 
seems not to have given any order as to the tank 
tops. Ifand so far as he gave orders for repairs 
wanted on account of deterioration alone he acted 
contrary to instructions, and his orders cannot be 
of any avail to the plaintiffs, who knew that he 
was acting under express instructions, and must 
be held bound by them. On this part of the case 
the plaintiffs rely also on clause 23 of the 
contract. They say that it gave them a right 
to believe that if Clark and Watson approved 
of work done in addition to what is attribut- 
able to damage (which must mean damage 
by stranding), it would be properly charge- 
able against the ship at schedule rates Their 
Lordships do not so read the clause. It binds 
the contractor to certain prices for additional 
work if required, but the requisition must 
still be made by due authority, and that was, as 
regards deterioration, the authority of the defen- 
dant only. If the clause means what the plaintiffs 
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contend for, then Clark had no right to insert 
such a clause. He could not give himself indi- 
rectly an authority to order repairs for which he 
had been forbidden to contract directly. Then 
the plaintiffs rely on the fact that the defendant 
took the ship and sold it; this being, as they 
contend, an acquiescence by the defendant, and a 
ratification of all that the plaintiffs had done. 
The mere fact that the defendant took the ship, 
which was his own property, and made the best 
he could of it, cannot give the plaintiffs any 
additional right. It is not like the case of an 
acceptance of goods which were not previously 
the property of the acceptor. But the plaintiffs 
connect the possession and sale of the ship with 
communicatious whicu, as they say, showed that 
{he defendant had knowledge of the true state of 
the case. The messages passing on the 4th and 
5th Jan. have just been cited for another pur- 
pose. On the 6th Clark cabled as follows: 
“ Contract provides renewals schedule prices. 
Girders, plates, under boilers more badly damaged 
than first anticipated ; much deteriorated. Could 
not have remained in their present condition. 
Surveyors order renewal. Will make what repairs 
are absolutely necessary only through stranding.” 
On the 28th the defendant wrote, being then 
under the impression that the cost of repairs 
was 11,0001., which he treats us falling upon the 
underwriters. That, however, would not be the 
case with the cost of repairing deterioration. 
Up to that time nothing had been said to warn 
the defendant that he would be charged for repair 
of deterioration, and Mr. Mackill says that he had 
no suspicion of it. After he had written his letter 
of the 28th Jan. he received a message bearing 
same date from Clark, which informed him that 
the expense would be 16,00Ul., and some par- 
ticulars were added which showed that it was for 
other than stranding damage. Upon that the 
defendant took legal advice, and resolved to 
dispute the claim. Ever since that time the 
parties have been hostile. 

There is nothing in these communications to 
show acquiescence and ratification. When the 
defendant wrote under the impression that 11,0007. 
would be charged he believed that it was all for 
stranding damage. He never in any way accepted 
the charge of 16,0001. It was only in the course of 
the action that he learned that the plaintiffs had 
failed to perform their contract. The plaintiffs 
have not been led by the defendant’s conduct to 
do anything prejudicial to themselves, and their 
Lordships cannot see in what respect the defendant 
has precluded himself from disputing his legal 
liability. There is one item of the plaintiffs’ 
claim which the learned judge, though he has dis- 
allowed it, has treated as standing on a peculiar 
footing. It is a small item for a single plate 
valued at 807. It is one of the repairs provided 
for by clause 15, and it was done efficiently, but 
not according to contract It seems to their 
Lordships that the plaintiffs cannot on the most 
favourable view of the evidence claim more than 
that the plate should be taken as having been 
repaired according to contract. But then the 
price is covered by the lump sum. There is no 
doubt that many repairs were executed according 
to contract, but the cost cannot be recovered 
because the contract is an entire one, and in its 
entirety has never been performed. There is no 
reason why this particular plate should be diffe- 
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rently treated. The result is that their Lordships 
concur with the learned judge below in his con- 
clusions, and for the most part on the same 
grounds as are taken by him. It seems hard 
that the plaintiffs should not be paid for work 
which they have done, but such is the effect of 
contracting to work for a lump sum and failing 
to do the work. It would be hard upon the defen- 
dant if he was made to pay for work which 
he did his best to prevent. And it must be 
said that the plaintiffs have done a great deal to 
bring the hardship upon themselves by careless 
irregular proceedings in relying on verbal orders, 
or on the mere presence and knowledge of Watson 
and Clark, as if they were equivalent to orders 
coming from the owner, whom the plaintiffs 
knew to be directing the business. Their Lordships 
will humbly advise Her Majesty to dismiss this 
appeal, and the appellants must pay the costs. 


Appeal dismissed. 


Solicitors for the appellants, Wadeson and 
Malleson. 
Solicitors for the respondent, Lowless and Co. 
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Friday, Jan. 26, 1900 


(Before Smit, RIGBY, and Corns, L.JJ.) 
THE SNARK. (a) 


Admiralty — Damage — Collision with sunken 
wreck — Wreck improperly marked — Public 
nuisance—Independent contractor—Transfer of 
possession and control—Liability of owners. 


The defendants’ barge S. was lying sunk and sub- 
merged in the fairway of the river Thames 
without any negligence on the part of the defen- 
dants. The defendunts employed an under- 
waterman, one F'., a fit and proper person for the 
purpose, to raise and remove the wreck. No 
arrangement as to marking and lighting her was 
made between them. The physical possession 
and control were taken over by F. Owing to the 
negligence of F. in not properly marking and 
lighting the $., the plaintifs steamship, the V, 
came into collision with her. On the plaintif 
suing the defendants for the damage so caused to 
the V., it was held by Barnes J. that the defen- 
dants were liable. 

The defendants appealed. 

Held (affirming the judgment of Barnes, J.), that 
the defendants were liable, since they had not 
shown that they had abandoned the possession 
and control of the S. so as to rid themselves of 
liability for damage caused by her, and also 
because the work of raising the barge was an 
operation likely to cause injury to members of 
the public lawfully using the highway of the 
river Thames, unless proper precautions were 
taken. The defendants could not rid themselves of 
the duty of taking such precautions by employ- 
ing an independent contractor. 


(a) Reported by BUTLER ASPINALL, Esq., Q O., and SUTTON 
TImMis, Esq., Barrister-at-Law. 
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THIS was an appeal from a decision of Barnes, J. 
(reported 80 I. T. Rep. 25; 8 Asp. Mar. Law 
Cas. 483; (1899) P. 74) holding the defendants 
liable. 

The action, which was in personam, arose out of 
a collision between the German steamship Vesta, 
belonging te the plaintiff, and the submerged 
wreck of the dumb barge Snark, which belonged 
to the defendants. The collision occurred in 
Limehouse Reach of the river Thames where the 
Snark was lyingsunk. The Snark had previously 
been sunk in another collision without any negli- 
gence on the part of the defendants. The ques- 
tion whether the Vesta or those responsible for 
the proper lighting and marking of the Snark 
were to blame for the collision between those two 
vessels had been previously tried before Barnes, J. 
and Trinity Masters where it had been found that 
the collision was due to the Snark being im- 
preperly lighted and marked. 

The defendants had employed an under-water- 
man named Forrest to raise and remove the 
Snark, and Forrest had taken over the physical 
control and possession of her. No arrangement 
was made between the defendants and Forrest as 
to the lighting and marking of the Snark, but the 
defendants contended that their liability in respect 
of her was at an end when they had given up the 
possession and control to Forrest, an independent 
contractor, 

The question was argued on the 13th Dee. 1898, 
and on the 26th Jan. 1899 Barnes, J. gave judg- 
ment for the plaintiffs. 

Defendants appealed. 


Laing, Q.C and Batten for the appellants.— 
The learned judge has held that this case is 
governed by the principle of the cases of Hardaker 
v. Idle District Council (74 L. T. Rep. 69; 
(1896) 1 Q. B 335) and Penny v. Wimbledon 
Urban District Council (80 L. T. Rep. 615 ; (1899) 
1 Q. B. 72). Those cases turn on the principle 
that there was a duty on the defendants of such 
nature that they could not rid themselves of it. 
In this case the defendants rid themselves of their 
duty by employing an independent contractor, 
and transferring the possession and control of 
the barge to him: 

White v. Crisp, 10 Exch. 312. 


{Con.ins, L.J.—If that be so how does it assist 
the appellantsP The corpus delicti is still in 
their possession, for Forrest’s possession is their 
possession; and, further, the lights were mis- 
leading.| But it is submitted that the appel- 
lants had transferred the physical possession and 
control. If the appellants had abandoned they 
would not have been liable : 

Brown v. Mallett, 5 C. B. 599; 

Reg. v. Watts, 2 Asp. 675. 


And the Thames Conservancy would have had to 
take charge of the wreck: (Thames Conservancy 
Act 1894, 57 & 58 Vict. c. clxxxvii., 3.77). Again, 
if the appellants had given notice of the position 
of the barge to the Thames Conservancy they 
would not have been liable: 


The Dougtas, 46 L. T. Rep. 488; 6 Asp. Mar. Law 
Cas. 15; 7 P. Div. 15; 

The Utopia, 70 L. T. Rep. 47; 7 Asp. Mar. Law 
Cas. 408; (1898) A. C. 492. 


{Smiru, L.J.— You must show that yoa could 
and did transfer the possession and control of the ' 


barge.] There was no danger to the public in 
raising the barge unless the work was done 
unskilfully. It is a well-known practice to let 
out barges with a man by the day or week; if 
such a barge during the period of its letting were 
left unlighted in the Thames the owner would not 
be liable; why, therefore, should the appellants 
here be liable. [Couuins, L.J.—The distinction 
is between employment and letting.] The dis- 
tinction drawn by Barnes, J. between the cases of 
a floating and sunken barge is fallacious, for the 
liability must be the same in both cases. If, in 
this case, the other facts being the same, the 
barge had been afloat, it could not be contended 
that the appellants would be liable, for they were 
not in physical control. And further, the acci- 
dent was caused, not by the barge, but by the 
light being improperly placed in relation to the 
barge, and the appellants never employed Forrest 
to light the barge at all. There was no duty on 
the appellants to light it, and no indictment would 
have iaid for not removing it: 

Reg. v. Watts (ubi sup.). 
Counsel also referred to 

Holliday v. The National Telephone Company, 79 

L. T. Rep. 593 ; (1899) 1 Q. B. 221; 

Pickard v. Smith, 10 C. B. N. 8. 470; 

Milligan v. Wedge, 12 A. & E. 737; 

Hoare v. Percival, 49 L. T. Rep. 189; 8 App. Cas. 

Beven on Negligence, vol. 1, p. 493. 


Carver, Q.C. and Stubbs, for the respondents, 
were not called on. 


Smirx, L.J.—This is an action brought by the 
plaintiff, who is the owner of the steamship Vesta, 
to recover damages against the owners of a barge 
called the Snark, which was sunk in the river 
Thames on the lst Aug. 1897. What happened 
was this: The owners of the Snark wanted to get 
their barge up again; they never intended to 
abandon possession or control of their barge in 
any shape or way. They got into communication 
with a man who, I believe, is undoubtedly 
efficient—a man called an under-waterman, that 
is, a man who goes down under water to get up 
sunken vessels, and they entered into a contract 
with him to get up this barge The evidence, as 
stated by Barnes, J. in his judgment, which is 
under appeal, is this: The officials of the Thames 
Conservancy were told by Forrest of the sunken 
barge, and for a short time before the man 
Forrest brought the Rhoda (that is, I uncerstand, 
a barge lent by the owners of the Snark), a boat 
belonging to the Thames Conservancy, with a 
flag on it, was made fast to the Snark. For this 
service the defendants paid the Thames Conser- 
vancy, and that matter was ended long before 
this accident happened. Then Forrest brought 
the Rhoda and took charge of the sunken barge, 
and Forrest and his men alone remained. Forrest 
was paid for the job which he was executing for 
the defendants the sum of 251. It has been found 
in the Admiralty Court by Barnes, J. that Forrest 
was guilty of negligence in this, and that he did 
not light the sunken barge in a proper manner. 
The lights had drifted away from where they 
ought to have been. They did not notify to the 
steamers coming up or going down the Thames 
where the sunken barge in fact was, and the 
result was that the plaintiff’s steamer, the Vesta, 
coming up the Thames, was of opinion, from the 
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position in which the lights were, that it was all 
right to go where she went, and ran into the 
sunken barge and sustained damage. Thereupon 
an action was brought in the Admiralty Court, in 
these said circumstances, and the first question 
which had to be decided by the learned judge of 
that court was whether or not this barge had 
been properly lighted by Forrest, the man I 
have mentioned. He found that it was not, 
and he found that by reason of its not being 
properly lighted the plaintiff's steamship got the 
damage complained of. Another question arose 
—namely, were the defendants liable for this? 
Now, it is said and argued stoutly and vigour- 
ously, on behalf of the defendants, that they 
are not liable. One ground taken before the 
learned judge in the Admiralty Court was that 
the defendants were not liable because they 
delegated the job—and, in doing that, the process 
of lighting this sunken barge till she was got up 
—to the man Forrest, who comes within the 
term, well known in this court, of “independent 
contractor,” and therefore they were not liable 
for the negligence of Forrest. 

The Thames is undoubtedly a highway. This 
man was put to work, and was engaged, in 
my judgment, in doing work which was likely 
to cause injury to persons lawfully passing 
and repassing along that highway, unless 
precautions were taken. Thereupon it is said. 
although that is so, still he was not the servant 
of the defendants, but he was this “ independent 
contractor.” Now, we have had of late years, 
since I have been in this court, a great deal 
to do with this question of independent con- 
tractor. At one time, in conjunction with Sir 
Nathaniel Lindley, the present Master of the 
Rolls, my brother Rigby and myself wrote a 
judgment upon this question of independent 
contractors and the liability of the independent 
contractor, and we stated what in our judgment 
was the law relating thereto. That was the case 
of Hardaker v. Idle District Council (ubi sup.). 
It has been referred to by Barnes, J. in this case, 
and I am not going to refer to it any more at this 
moment. I see nothing to repent of in what any 
one of us said iu that case. There have been 
other cases since then which I am not going to 
refer to, because my brother Bruce, in a judg- 
ment in Penny v. Wimbledon Urban District 
Council and another (ubi sup.), dealt with the whole 
question. That case came before this court on 
appeal in the next year, and I then said, and I 
say it again, that I absolutely agree with the 
manner in which my brother Bruce put the law 
applicable to this question of independent con- 
tractor, when the defendant is sued for a wrong 
act. I will just read the passage from Bruce, Js 
judgment, because T cannot put the matter more 
tersely or more clearly. It is: “When a person 
employs a contractor to do work in a place 
where the public are in the habit of passing, 
which work will, unless precautions are taken, 
cause danger to the public, an obligation is 
thrown upon the person who orders the work 
to be done to see that the necessary pre- 
cautions are taken, and if necessary pre- 
cautions are not taken, he cannot escape 
liability by seeking to throw the blame on the 
contractor. Pickard v. Smith (ubi sup.) is an 
authority for the proposition that no sound dis- 
tinction in this respect can be drawn between the 


case of a public highway and a road which may 
be, and to the knowledge of the wrongdoer pro- 
bably will in fact be, used by persons lawfully 
entitled so to do.” I subscribe to every word of 
that. That being, in my judgment, the law 
applicable to this question of Forrest being an 
independent contractor, that point falls practi- 
cally within the decision in that case of Penny v. 
Wimbledon Urban District Council, and the 
reasons of that decision. Therefore, this point 
does not avail the defendants in the present case. 
It is said that is all very well in matters arising 
on land, but it does not apply to matters arising 
on water, or matters arising, as in this case, with 
regard to a sunken barge in the river Thames. I 
will say for myself that I think the learned 
counsel for the appellants have made out this 
distinction, that in the case of a barge navigating 
as here, up the river Thames, which goes to the 
bottom, it ic in the power of the bargeowner, if he 
is so minded, to throw up the barge—abaudon it 
or transfer it, and have nothing more to do with 
it. Butthen it would seem to me also within the 
terms of the Thames Conservancy Act, which is 
a private Act, and the result would be that the 
public authority would have to come in and take 
up the barge, so as to prevent its being an 
obstruction to the navigatio. of the river Thames. 
It also seems to me to be within the case cited in 
the judgment of the Privy Council, delivered by 
Sir Francis Jeune (The Utopia, ubi sup.). It is 
there laid down: “That although it is in the 
power of the owner of the barge”—as I say—“ to 
throw up and abandon his sunken barge, and have 
nothing more to do with it, until he has done that 
he is under the ordinary liability of every other 
man” Sir F. Jeune says: “The result of these 
authorities may be tzus expressed: The owner of 
aship, sunk, whether by his default or not (wilful 
misconduct probably giving rise to different con- 
siderations), has not, if he abandon the posses- 
sion and control of her, any responsibility either 
to remove her or to protect other vessels from 
coming into collision with her. It is equally true 
that so long as and so far as possession, manage- 
ment, and control of the wreck be not abandoned 
or properly transferred, there remains on the 
owner an obligation in regard to the protection of 
other vessels from receiving injury from her.” That 
then is the law. Very well; be it so. Now, where 
do you find a tittle of evidence, and what is more, 
proof, that the owners of this barge abandoned ur 
properly transferred possession, management, and 
control of the wreck within the meaning of that 
judgment? Ofcourse, they did not. What they 
did was to put on Forrest to get this barge up, 
not for the purpose of abandoning control of her, 
but for the exactly opposite purpose of getting 
her above water again. This case seems to me 
to fall within the decision of the Privy Council. 
I have dealt with the independent contractor 
point, and for these reasons I am of opinion that 
the excellent judgment of my brother Barnes 
should be affirmed. 

Ricsy and CoLLINS, L.JJ. concurred. 

Solicitors for the appellants, J. 4. and H. E. 
Farnfield. 

Solicitors for the respondent, Stokes and 
Stokes. 
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Thursday, Feb. 15, 1900. 
(Before SMITH, COLLINS, and Romer, L.JJ.) 
DOBELL AND Co. v. GREEN AND Co. (a) 
APPEAL FROM THE QUEEN’S BENCH DIVISION. 


Charter-party—Ship to load cargo of coal “as 
ordered by charterers” — Charterers to ship 
“except in event of strike of pitmen ”—Order to 
load from colliery on sérike—Detention of ship 
—iability of charterers. 


By a charter-party it was provided that the ship 
should proceed to Cardiff and there load “a 
cargo of steam coal as ordered by charterers,” 
which the charterers bound themselves to ship 
“except in the event of strike of shippers’ pit- 
men,” the vessel to be loaded as customary, “ but 
subject in all respects to the colliery guarantee 
in | ] colliery working days as may be 
arranged.” 

The charterers bought a cargo of steam coal from 
a colliery; subsequently a strike took place 
which extended to 85 per cent. of the collieries 
in South Wales including the said colliery. 
While the strike still continued the charterers 
obtained from the said colliery, and sent to the 
shipowners the usual guarantee by which the 
colliery proprietors undertook to load the ship 
in twenty days after she should be ready to 
receive cargo, subject to the usual exception 
as to strikes. The shipowners objected to this 
guarantee because the colliery was on strike, 
and required the ship to be loaded from a colliery 
which was working. The ship then went to 
Cardiff and, owing to the continuance of the 
strike, was delayed for three months. 

The shipowners claimed damages for the delay 
from the charterers. 

Held (affirming the judgment of Bigham, J.), that 
the charterers were entitled to select the colliery 
which they did in fact select, although it was 
on strike, and that they were not liable for the 
delay of the ship. 


THIS was an appeal by the plaintiffs from the 
judgment of Bigham, J. at the trial of the action 
as a commercial cause, without a jury. 

The action was brought by the plaintiffs, who 
were the owners of the Curzon, to recover from 
the defendants damages for alleged breach of a 
charter-party. 

By a charter-party made on the 14th Jan. 1898 
the defendants chartered the plaintiffs’ vessel, 
the Curzon, to carry a cargo of South Wales 
coal from Cardiff to Iquique. The vessel was 
at the time homeward bound to Liverpool, and 
was not expected to arrive there before April or 
May. 

The charter-party provided that, after discharg- 
ing her inward cargo at Liverpool, the vessel 
should sail to Cardiff and should “ proceed to 
such loading berth as the freighters may name, 
and there load a cargo of steam coal as ordered 
by charterers, which they bind themselves to ship 
(except in the event of strike of shippers’ 
pitmen)”; the vessel to be loaded as customary, 
but subject in all respects to “the colliery 
guarantee in [ ] working days as may 
be arranged; any claim for demurrage in loading 
to be settled with colliery direct.” 

On the 8rd Feb. 1898 the defendants bought 
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two cargoes of Hood’s Merthyr colliery coal, one 
of which they intended for the Curzon and the 
other for some other vessel. 

On the 6th April 1898 the South Wales coal 
strike began, and Hood’s Merthyr colliery was 
stopped by the strike. 

On the 26th April 1898, while the strike was 
still going on, the defendants procured from 
Hovd’s Merthyr colliery the usual colliery 
guarantee, whereby the colliery proprietors under- 
took to load the Curzon in twenty days after she 
should be ready to receive cargo, subject to the 
usual exception as to strikes. k 

The defendants sent this guarantee to the 
agents of the plaintiffs in the ordinary course. 
The plaintiffs’ agents returned the guarantee 
with a letter, saying: “ We decline to accept it, 
having regard to the fact that Messrs Hood’s 
Merthyr colliery is on strike. As there are nume- 
rous other collieries which are not on strike and 
from which coal can be obtained, the owners 
require to be loaded by a colliery which is now 
working.” 

The defendants replied that the coal had been 
bought from Hood’s Merthyr collieries some 
time before the strike began, and that the plain- 
tiffs could have had the colliery guarantee at the 
time if they had so desired. 

On the 14th May 1898 the plaintiffs sent the 
Curzon trom Liverpool to Cardiff, where she 
arrived on the 16th May. She was ready to load 
on the 17th May, from which day, but for the 
strike, the twenty days mentioned in the colliery 
guarantee would have begun to run. 

At this time there was good reason to expect 
that the strike would spe-dily come to an end, 
and that it would end in time to enable the 
eding to be completed within the twenty 
ays. 

The strike did not, however, end until the lst 
Sept. 1898, and the loading of the Curzon was 
not completed until the 27th Sept. There was 
not any delay in loading after the end of the strike, 
of which the plaintiffs complained. 

During the whole time of the continuance of 
the strike abuut 15 per cent. of the Suuth Wales 
collieries were at work, and South Wales coal 
was obtainable, although at a very high price. 

The plaintiffs claimed damages, based upon the 
loss of the use of their ship for three months. 

The action was tried before Bigham, J. as a 
commercial cause, without a jury, anu the learned 
judge gave judgment in favour of the defendants 
(80 L. T. Rep. 19; 8 Asp. Mar. Law Cas. 473). 

The plaintiffs appealed. 


Joseph Walton, Q.C. and Horridge for the 
appellants.—The charterers were liable to pay 
damages for the delay of the vessel owing to 
their breach of the charter-party. The provision 
in the charter-party, that the ship should load a 
cargo of coal “as ordered by charterers,” gave 
the charterers the option of selecting the colliery 
from which the ship should be loaded, but the 
charterers were bound to exercise that option in 
a reasonable way. The selection of the colliery 
must be a reasonable selection at the time when 
it is made, that is, when the selection is notified 
to the shipowner. It was not a reasonable selec- 
tion to choose a colliery which was on strike. In 
Tharsis Sulphur and Copper Company v. Morel 
Brothers and Company (65 L. T. Rep. 659; 
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7 Asp. Mar. Law Cas. 106; (1891) 2 Q. B. 
647) Bowen, L.J. said, with reference to the 
option of charterers to select a port, berth, or 
dock : “ The option is to select a port or berth or 
dock, that is, one which is reasonably fit for the 
purpose of delivery. It will not do, for instance, 
to choose a dock the entrance to which is blocked.” 
There must be some limitation upon the option of 
the charterers; by the charter-party any claim for 
demurrage must be settled with the colliery direct, 
and it could not be reasonable or proper for the 
charterers to select an insolvent colliery. The 
charterers could not be entitled to select a colliery 
which was closed owing to flooding or a grear 
accident. The charterers must be bound to select 
a colliery which is working at the time when the 
selection is notified to the shipowners. A cargo 
could, in this case, have been obtained from some 
other colliery and, in the reasonable exercise of 
their option, the charterers ought to have 
selected a colliery which was not on strike. 
They cited also 


Bulman and Dickson v. Fenwick and Co., 69 L. T. 
Rep. 651; 7 Asp. Mar. Law Cas. 388; (1894) 
1Q. B. 179; 

Shamrock Steamship Company v. Storey, 81 L. T. 
Rep. 413; 8 Asp. Mar. Law Cas. 590 ; 

Sazon Steamship Company v. Union Steamship 
Company, 81 L. T. Rep. 246; 8 Asp. Mar. Law 
Cas. 449, 574. 


Carver, Q.C. and T. E. Scrutton for the respon- 
dents. The judgment of Bigbam, J. was right. 
The charterers bond fide exercised their option in 
the way in which they were entitled to exercise it. 
The contention of the appellants could only be 
right if the colliery, by reason of the strike, 
ceased to be a colliery within the meaning of the 
charter-party, and that cannot be so. The exist- 
ence of a strike could not in any way affect the 
exercise of their option by the charterers; the 
duration of a strike is quite uncertain, and it 
might come to an end at any time. In this case 
the strike might have come to an end before the 
ship reached Cardiff. If the contention of the 
appellants were right, the charterers could not 
select a colliery at which there was a strike, even 
if that strike lasted for the shortest possible time. 
That would be a most unreasonable construction 
of the charter-party. Here the cbarterers made 
their contract with the colliery before there was 
any strike, and it would not be reasonable to hold 
that they could not select that colliery because a 
strike happened to take place before the colliery 
was named to the shipowners. 


Horridge replied. 


SMITH, L.J.—I think that this appeal ought to 
be dismissed, and I entirely agree with the judg- 
ment of Bigham, J. This action is brought upon 
a charter-party by the shipowners against the 
charterers to recover damages for the detention 
of the ship. By the charter-party it was provided 
that the ship should load a cargo of steam coal 
“as ordered by charterers,” which the charterers 
bound themselves to ship “ except in the event of 
strike of shippers’ pitmen.” That is to say, it 
was provided that, in the case of the happening 
of a strike, any loss thereby occasioned to the 
shipowners was to fall upon them. On the 
3rd Feb. 1898 the charterers contracted for the 
supply of a cargo of +team coal from Hood’s 
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strike began, which extended to about 85 per 
cent. of the South Wales collieries, including 
Hood’s Merthyr colliery. Subsequently in April, 
and before the ship arrived at Cardiff, the char- 
terers gave notice to the shipowners that they 
intended to load the ship with steam coal from 
Hood’s Merthyr colliery. The strike was still 
continuing at that time, but Bigham, J. has 
found as a fact that there was then “ good reason 
to expect that the strike would speedily end; infact, 
that it would end in time to enable the loading to 
be completed within the stipulated time.” Why, 
then, was the order to load a cargo of steam coal 
from Hood’s Merthyr colliery, notified in April to 
the shipowners, not a good order under the terms 
of the charter-party ? It was contended by the 
appellants that the charterers were not entitled 
to give this order, because there was at that time 
a strike at Hood’s Merthyr colliery, which was 
common to 85 per cent. of the South Wales 
collieries, but that the charterers were bound to 
give an order to load a cargo from one of the few 
collieries at which there was no strike, Where 
can there be found, in the terms of the charter- 

arty, anything to the effect that an order must 
p given by the charterers to load coal from a 
colliery not on strike? As I have already pointed 
out, it is expressly provided by the charter-party 
that any loss which may arise from a strike shall 
fall upon the shipowners. I cannot find anything 
in the charter-party which imports any such limi- 
tation of the right of the charterers to select the 
colliery from which the coal is to be shipped as 
that for which the shipowners are contenaine. it 
was argued that this case was governed by a 
passage in the judgment of Bowen, L.J. in 
Tharsis Sulphur and Copper Company v. Morel 
Brothers and Co. (65 L. T. Rep. 659; (1891) 
2 Q. B. 647), where he says, with reference to the 
option of a charterer to choose a berth at which 
the ship is to discharge: “The option is to 
choose a port or berth, or dock—that is, one 
which is reasonably fit for the purpose of 
delivery.” Upon that it is contended that we 
ought to hold that the order for the ship to 
load coal from Hood’s Merthyr colliery was not a 
reasonable exercise of the charterers’ option in 
this case. I can see nothing in this case to 
lead me to the conclusion that the order which 
the charterers gave was not a reasonable exercise 
of the option given to them by the charter-party. 
I am of opinion, therefore, that the judgment of 
Bigham, J. was right and that this appeal must 
be dismissed. 

Cotutns, L.J.—I am of the same opinion. I 
think that the judgment of Bigham, J. was 
perfectly right. Itseems to me that by the terms 
of the charter-party, as between these two parties 
of business men, the risk of any difficulty which 
might arise from a strike was deliberately placed 
upon the shipowners, and that, that being so, the 
very case contemplated by the exception in the 
charter-party as to strikes has arisen. By the 
terms of the charter-party the shipowners were 
under an obligation to load their ship with a 
cargo of steam coal from a colliery which the 
charterers had the right to select, and the char- 
terers took upon themselves the obligation to ship 
such a cargo “except in the event of strike of 
shippers’ pitmen.” What right, then, have the 
shipowners to complain because it was notified to 
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load from a particular colliery at which there is 
a strike at the time of the notification P It appears 
to me that the existence of the strike at that time 
is nihil ad rem. The shipowners must send their 
ship to the place at which they have undertaken to 
load, and at which the charterers have undertaken 
to ship a cargo; it is not until the ship has 
arrived at that place, and the question arises as to 
the obligation of the charterers to ship the carg», 
that the existence of a strike becomes material. 
The charterers are entitled to say that the ship- 
owners must do that which they have contracted 
to do, and must place their ship in position at the 
place which they, the charterers, have indicated, 
and that then, and not until then, the question 
will arise whether they, the charterers, are relieved 
from the obligation which they have undertaken 
by reason of the existence of a strike. In my 
opinion it would be unreasonable, having regard 
to the uncertain duration of strikes, to impose 
upon the charterers an obligation to name a 
colliery where there is not at the time any strike, 
for, although there might be a strike existing at 
the colliery which is named, that strike might be 
at an end at the time when the obligation of the 
charterers to ship the cargo attached. I think 
that, upon the true construction of the charter- 
party, there is no such fetter imposed upon the 
option given to the charterers as is suggested by 
the appellants. I agree, therefore, that this 
appeal fails and must be dismissed. 


Romer, L.J.—I am of the same opinion. I 
agree that the charterers were, for the purposes of 
this charter-party, bound to select what I will 
call a reasonable colliery, and I will assume, 
although I do not decide the question, that the 
time for ascertaining whether the colliery which is 
selected is such a colliery is the time at which the 
selection is notified to the shipowners. Assuming 
that, however, I come to the conclusion, having 
regard to the terms of this charter-party, and 
especially to those with reference to strikes, that 
the colliery in question was not an unre:sonable 
colliery for the charterers to select at the time 
when they notified the selection to the shipowners 
merely because there was at that time a strike in 
existence which, so far as could be judged, might 
have come to an end at any moment. The selec- 
tion of that colliery, then, not being an unreason- 
able selection, the shipowners were by the terms 
of the charter-party bound to accept the colliery 
guarantee of that colliery. JI agree, therefore, 
that this appeal must be dismissed. 

Appeal dismissed. 

Solicitors for the appellants, Walker, Son, and 
Field, for Weightman, Pedder, and Weightman. 
Liverpool. 

Solicitors for the respondents, Parker, Garrett, 
and Holman. 


Thursday, Feb. 22, 1900. 

(Before SMITH, COLLINS, and Romer, L.JJ.) 
BRENDA STEAMSHIP COMPANY LIMITED v. 
GREEN. (a) 

APPEAL FROM THE QUEEN’S BENCH DIVISION. 


Charter-party — Discharge of cargo — “To be 
taken from alongside the steamer at charterer’s 
risk and expense, any custom of the port to the 
contrary notwithstanding”—Duties of owners 
and charterers. 


A charter-party, by which a steamer was to load a 
cargo of timber and therewith to proceed to the 
Surrey Commercial Docks, London, and deliver 
the same, contained a clause that the cargo was 
“to be brought to and taken from alongside the 
steamer at charterer’s risk and expense, any 
custom of the port to the contrary notwith- 
standing.” 

Held, that by this clause the custom of the port of 
London as to the discharge of timber cargoes was 
excluded, and therefore it was the duty of the 
charterer to be ready to receive the cargo at the 
ship’s rail. 

THIS was an appeal from the judgment of Mathew, 

J. at the trial of the action without a jury. 

The action was brought by the owners of the 
steamship Brenda against the charterer to recover 
the money paid by them under protest for dis- 
charging a timber cargo at the Surrey Com- 
mercial Docks from the ship’s rail into barges 
and on to quay. 

By the charter-party it was provided that the 
Brenda should proceed to ports in the Baltic and 
there load a timber cargo, and, being so loaded, 
should therewith proceed to the Surrey Com- 
mercial Docks, London, and deliver the same, 
always afloat. 


Thecharter- party contained the following printed 
clause : 

The cargo shall be supplied as fast as required by the 
steamer and be received at port of discharge as fast 
as steamer can deliver during the ordinary working 
hours of the port. The cargo to be brought 
to and taken from alongside the steamer at charterer’s 
risk and expense, any custom of the port to the contrary 
notwithstanding. 


The charterer refused to accept delivery of the 
timber at the ship’s rail, and the shipowners, 
having paid under protest the expenses of ‘dia- 
charging the cargo into barges and on to quay, 
now sought to recover the sum they had thus 
expended. 

For the purposes of the action the plaintiffs 
admitted that, in the absence of any provision in 
the charter-party negativing it, there is a custom 
in the port of London with regard to timber ships 
which enlarges the ordinary meaning of “ along- 
side” and “delivery” by requiring the shipowner 
to do work outside his ship in placing the timber 
into barges or on to quay, but that such custom 
does not require him to stow the timber in the 
barge or to stack it on the quay. 

At the trial of the action the following judg- 
ment was delivered :— 

Matuew, J.—I have no doubt as to the mean- 
ing of the clause in question in this charter- 
party, having regard to the controversy which has 
existed between shipowners and charterers on this 
subject. There have been several decisions as to 
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the meaning of the words “cargo to be taken 
from alongside at merchant’s risk and expense.” 
and the interpretation placed upon those words by 
Lord Esher, M.R., apart from the point as to the 
custom, is that in which they are commonly 
understood, and that interpretation is, of course, 
binding upon me, and I entirely agree with it. 
In the case of Aktieselskab Helios v. Ekman 
and Co. (76 L. T. Rep. 537; 8 Asp. Mar. 
Law Cas. 244; (1897) 2 Q. B. 83) Lord Esher, 
M.R. used these words: “If the written terms 
of the charter-party stood alone, it has been 
held,and I think rightly held, that, upon the true 
construction of a charter-party in those terms, the 
delivery of the cargo from the ship into barges or 
on to a quay isa joint operation; that is to say, 
neither party is bound to do it alone. It is to be 
a joint act, and therefore if one party is not 
there to perform his part in it, that prevents 
the other party from performing his part. 
Therefore, upon the written terms of the charter- 
party standing alone, the captain of the ship 
would not be bound to begin to deliver the cargo 
into the barges unless the charterers had men 
there to assist in the joint operation; and if they 
were not ready and willing to take part in it, the 
captain being ready and willing to do so, he would 
be prevented by the default of the charterers from 
discharging the ship, and demurrage would be 
payable for the consequent delay.” That being 
the proper interpretation to be placed upon the 
charter-party, apart from any evidence as to 
custom, there have been three or four cases in 
succession, the result of which, after a long 
struggle in which the evidence as to custom was 
in many respects doubtful, has been that the 
charterers succeeded in establishing that there 
was an obligation on the shipowner to do more 
than he would be required to do if the charter- 
party was in the form referred to by Lord Hsher. 
These cases show that the charterers were ad- 
hering with great pertinacity to their view of 
their rights with regard to the discharge of 
timber cargoes; and, on the other hand, the cases 
show that the shipowners were determined 
if possible to restore the old construction of the 
charter-party,and to get ridof the custom which had 
been established by the charterers. Iam clearly of 
opinion that the shipowners have succeeded in 
doing so by the form which they have adopted in 
this case. It is said that this charter-party is 
one which is intended to be used all over the 
world, but I have no doubt that the framers of it 
had the custom of the port of London in their 
minds. They were dealing with a timber cargo, 
and, with the object of getting rid of the effect of 
the custom, they have adopted phraseology which 
appears to me not to admit of a shadow of a 
doubt. The language of this clause is as clear 
and plain as it possibly can be, and I am unable 
to accept the interpretation which, it was con- 
tended for the defendants, ought to be placed on 
the clause. The custom is now by the terms of 
this charter-party finally excluded, and I hope 
that this will be the last litigation on this subject. 
I give judgment for the plaintiffs with costs. 


From this judgment the defendant appealed. 


English Harrison, Q.C. and Leck for the 
defendant.—Delivery of the cargo includes put- 
ting it over the ship's side into the barges or on 
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to the quay. “From alongside” in this clause in 
the charter-party deals only with taking the cargo 
away; the clause refers to what is to be done to 
the cargo when it bas been put into the barge in 
accordance with the custom of the port. The 
clause does not entirely exclude the custom of the 
port. The expression “any custom of the port to 
the contrary notwithstanding” refers, not to the 
whole clause preceding it, but only to the words 
“at charterer’s risk and expense.” There is a 
difference between customs as to “delivery” and 

as to taking “from alongside”: 
Aktieselskab Helios v. Ekman and Co.,76 L. T. Rep. 
537; 8 Asp. Mar. Law Cas. 244 ; (1897) 2 Q. B. 83. 


[Smrru, L.J. referred to The Nifa (69 L. T. Rep. 
56: 7 Asp. Mar. Law Cas. 324; (1892) P. 411). ] 


Scrutton, for the plaintiffs, was not called upon. 


SMITH, L.J.—I think that the judgment of 
Mathew, J. was right. The question is one as to 
the construction of a charter-party, and the 
parties have inserted the clause under discussion 
in order to exclude the custom of the port where 
the cargo is to be delivered. Apart from any 
custom a shipowner would have to deliver the 
timber by putting it over the ship’s rail, and it is 
the duty of the consignee to be there with his 
men to receive the timber from the rail. As Lord 
Esher, M.R. said in Aktieselskab Helios v. Ekman 
and Co. (ubi sup ), the delivery of the cargo from 
the ship into barges or on to a quay is a joint 
operation by the shipowner and the consignees. 
Now, the parties to this charter-party have agreed 
as follows: “The cargo to be brought to and 
taken from alongside the steamer at charterer’s 
risk and expense, any custom of the port notwith- 
standing.” That is to say, the words of the 
charter-party are to be read in their ordinary 
sense, excluding any custom of the port. That 
exclusion of custom applies to the whole clause, 
and is not to be limited to apply only to the 
words “ charterer’s risk and expense.” That being 
so, the duty of the charterer here was, as I have 
said, to take the cargo when the shipowners put 
it over the ship’s rail. He did not do so, and 
must therefore refund to the shipowners the ex- 
penses incurred by them in taking the cargo from 
the ship’s rail to the barges and on to the quay. 
The appeal must be dismissed. In Aktieselskab 
Helios v. Ekman and Co. (ubi sup ) the question in 
dispute had reference to the custom of the port. 
In the present case the custom of the port, 
whatever it may be, has been excluded from 
consideration. 


Cours, L.J.—I am of the same opinion. It 
must be conceded that, apart from any custom of 
a port, the words “brought to and taken from 
alongside” mean brought to and taken from 
the ship’s rail, and that meaning can only be 
altered by the custom of any particular port. In 
this charter-party the custom of the port has been 
excluded from consideration, and therefore the 
duties of the shipowners and the charterer under 
these words of the charter-party remain unaf- 
fected. 


Romer, L.J.—I agree. I think that the argu- 
ment that has been addressed to us on behalf of 
the defendants is too fine. The meaning of the 
clause in the charter-party that has been under 
discussion is that, in considering the relative obli- 
gations of the shipowners and the charterer as 
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regards the loading and discharging of the cargo, 
the custom of the port is not to be taken into 
consideration. Appeal dismissed. 
Solicitors for the plaintiffs, Botterell and Roche. 
Solicitors for the defendant, Lowless and Co. 


HIGH COURT OF JUSTICE. 


QUEEN’S BENCH DIVISION. 
Wednesduy, April 11, 1900. 
(Before KENNEDY, J.) 


GEDGE AND OTHERS v. ROYAL 
ASSURANCE. (a) 
Marine inswrance—Policy on a ship—Gaming or 
wagering transaction—“p.p.i.” clause—LIllegality 
not pleaded—Refusal to enforce claim—19 Geo. 
On CUBS ke 


A policy of insurance agreeing to pay a total loss 
in the event of a ship not arriving at a port by a 
certain date is a policy “on a ship” within 
19 Geo. 2, e. 37. 

Where a policy is illegal by statute, the court will 
not enforce such policy, although the illegality has 
not been pleaded. 

Ex turpi causa non oritur actio. 


COMMERCIAL cause tried before Kennedy, J. 
without a jury. ‘ 

All the material facts appear in the written judg- 
ment, 

Rufus Isaacs, Q.C. and J. A. Hamilton for the 
plaintiffs. 

J. Walton, Q.C. and Serutton for the defen- 
dants. 

KENNEDY, J.—This action is brought by the 
plaintiffs, who are insurance brokers suing really 
on behalf and for the benefit of a Mr. Rouse and 
certain other gentlemen associated with him, 
against the defendants on an alleged policy of 
marine insurance, dated the 14th Nov. 1898, upon 
the British steamship Radnorshire, belonging to 
the Shire Line. The policy, as pleaded by the 
plaintiffs, is a policy for 4001. on the said steam- 
ship at and from London to Yokohama, to pay a 
total loss in the event of the vessel’s not arriving 
at Yokohama on or before midnight on the 
31st Dec. 1898. It is pleaded by the plaintiffs 
that the vessel did not arrive at Yokohama on or 
before midnight the 3lst Dec. 1898, and the 
amount insured is claimed by the plaintiffs. In 
fact, as appeared when the document was pro- 
duced by the plaintiffs in evidence, the alleged 
policy is what is known as a “p.p.i.” or honour 
policy. one of its terms being that, in the event 
of loss, “it is hereby agreed that this policy 
shall b- deemed as full and sufficient proof of 
interest.” The defendants, in the points of 
defence, do not plead the invalidity of the alleged 
policy, under the provisions of 19 Geo. 2, c. 37, 
s. l. Their pleaded defences, in addition 
to a refusal to admit the correctness of the 
statement of the plaintiffs as to the terms of the 
alleged policy, are (1) concealment of material 
facts; (2) that the persons on whose bebalf the 
plaintiffs effected the alleged policy had no 
insurable interest in the subject-matter insured. 


(a) Reported by W pE B. HERBERT, Esq.. Barrister-at-Law. 
Vo, IX. N.S. 


EXCHANGE 


The alleged policy was, in truth, so far as regards 
the purpose of Mr. Rouse and certain other 
gentlemen for whom it was effected, a mere wager 
or wagering speculation. It appears that some 
time before the 14th Nov. 1898 the Government 
of Japan had made an ordinance whereby goods 
imported into Japan after the 3lst Dec. 1898 
should be liable to a higher duty than had pre- 
viously been levied. This was known to Mr. Rouse, 
who was employed in the London office of a 
Japanese insurancecompany called the Nippon, and 
he had a conversation with a Mr. Pound (who was 
an insurance clerk in the plaintiffs’ office) upon 
the subject of insurances being, in consequence of 
the ordinance, effected in regard to the arrival in 
Japan of vessels carrying goods to that country. 
It occurred to Mr. Rouse that there was an oppor- 
tunity of having what he called “a spec.” He 
asked Mr. Pound it he thought he would be able 
to do a “spec.” for him. Pound said he thought 
he might be able. Theythen parted. Mr. Rouse 
returned to his office and read in Lloyd’s Shipping 
Gazette that the Radnorshire was the vessel of the 
line of steamships running between London and 
Japan under the management of Messrs. Jenkins 
and Co. which had last sailed for Japan ; and that 
she was reported to have passed the Downs on the 
30th Oct. Believing that a vessel of that type 
might be expected to take roughly about two 
months on the voyage, he saw from her reported 
position that, to use his own words, her arrival 
before the Ist Jan. 1899 was obviously a close 
thing, and what he wanted for a “spec.” He 
mentioned his project to certain other gentlemen 
in the Nippon office, and they agreed to share 
with him in the speculation. In the result, 
through Mr. Pound, acting as their agent to pro- 
cure an insurance, Mr. Rouse and his fellow 
speculators carried out their project by obtaining 
from the defendants the policy in question, the 
slip for which was initialled by Mr. Toulmin 
on behalf of the defendant company. Had 
Mr. Toulmin known the real nature of the 
transaction—namely, that it was a mere bet or 
speculation without any interest on the part of 
those for whom in reality the insurance was 
effected — he would have declined the risk 
altogether. It is at the same time only just to 
Mr. Rovse and his friends to add that they 
appear to have desired throughout the transaction 
to actin a candid and straightforward manner. 
It was not through any fault of theirs that the 
purely speculative nature of the transaction was 
not disclosed to Mr. Toulmin. 

It appears to me that, when upon the trial 
of an action the plaintiff's case, as happens 
here, discloses that the transaction which is 
the basis of the plaintiff’s claim is illegal, 
the court cannot properly ignore the illegality 
and give effect to the claim. Here the inser- 
tion of the “p.p.i.” clause taints the whole 
of the plaintiffs’ case. The 19 Geo. 2, c. 37, 
s. l, expressly forbids the making of an 
assurance upon a British ship without further 
proof of interest than the policy, and goes on to 
declare that every such assurance shall be null 
and void to all intents and purposes. It has been 
suggested by the plaintiffs that the present policy 
is not a policy “on aship” within the meaning of 
this section. I am clearly of opinion that it is. 
An assurance whereby the assured is entitled 
to be indemnified against loss in respect of the 
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non-atrival of the ship at a certain port by 


a certain date may, I think, be correctly 


described as an insurance on the ship. If autho- 
rity is wanted I think that it appears in the case 
—very similar indeed in its circumstances — of 
Kent v. Bird, decided on the same statute in 1777 
(Cowp. 585). There the defendant undertook 
that a vessel should save her passage to China that 
season, and, in the action brought upon the docu- 
ment of insurance, judgment was given for the 
defendant on the ground that the transaction was 
the making of a gaming or wagering policy on 
a ship within the meaning of the statute. 
Attempts to narrow the section when it speaks 
of an assurance on “ goods, merchandises, or 
effects,” similar to the attempt of the defendants 
in this case in regard to an assurance “on ship,” 
were unsuccessfully made in Smith v. Reynolds 
(1 H. & N. 221; 25 L. J. Ex. 337), De Mattos v. 
North (18 L. T. Rep. 797; L. Rep. 3 Ex. 185), 
and Berridge v. Man On Insurance Company 
(56 L. T. Rep. 375; 6 Asp. Mar. Law Cas. 104; 
18 Q. B. Div. 346). These cases show that 
assurances on profits, commission, and advances 
are covered by the section, when it speaks of 
assurances on “ goods, merchandises, or effects.” 
This policy, then, being an illegal instrument 
—an assurance which, in the language of 
Grove, J. in Allkins v. Jupe (36 L. T. Rep. 851; 
3 Asp. Mar. Law Cas. 449; 2 C. P. Div. at p. 389), 
is contrary to the direction of the statute, and so 
unlawful in all its incidents that the law will not 
countenance any part of it—I cannot give judg- 
ment upon it in favour of the plaintiffs. Then 
counsel argued that the illegality was not pleaded 
by the defendants. In my opinion that makes no 
difference—Ezx turpi causa non oritur actio. This 
old and well-known legal maxim is founded on 
good sense, and expresses a clear and well-recog- 
nised legal principle which is not confined to 
indictable offences. No court ought to enforce 
an illegal contract, or allow itself to be made an 
instrument of enforcing obligations alleged to 
arise out of a contract or transaction which is 
illegal, if the illegality is duly brought to the 
notice of the court, and if the person invoking 
the aid of the court is himself implicated in the 
illegality. It matters not whether the defendant 
has pleaded the illegality or whether he has not. 
if the evidence adduced by the plaintiff proves 
the illegality the court ought not to assist him. 
‘Per Lindley, L.J., Scott v. Brown (1892) 2 
Q. B. at p. 728). “If,” said Lord Mansfield 
in his judgment in Holman v. Johnson (Cowp. 
343) (to which Lindley, LJ. refers as an 
authority immediately after the passage which 
I bave just quoted), “from the plaintiff's 
own stating or otherwise, the cause of action 
appears to arise ex turpi causa, or the transgres- 
sion of a positive law of this country, then the 
vourt says he has no right to be assisted. It is 
upon this ground the court goes, not for the 
sake of the defendant, but because they will not 
lend their aid for such a plaintiff.” Order XIX., 
r. 16, upon which Mr. Hamilton for the plaintiffs 
laid much stress, does not touch (as the judg- 
ment of Lindley, L.J. which I have quoted clearly 
indicates) a case like the present in which the 
illegality of the transaction appears upon the face 
of the plaintiffs’ case. The purpose of that rule, 
as it appears to me, is to prevent the injustice 
which might arise from a litigant, without notice 


to his opponent, adducing evidence to show that 
a transaction which apparently is perfectly legal 
is really illegal—as, for example, that an appa- 
rently good deed was really fraudulent under 
13 Eliz., c. 5; or the similar injustice which might 
arise if a litigant, who would otherwise have been 
prepared with evidence to surmount them, was 
suddenly called upon at the trial for the first time 
to meet objections to the pursuit of a legal remedy 
based upon the Statute of Limitations or the 
Statute of Frauds, or was called upon to deal 
with issues of which he had no notice. The rule 
does not affect a case liket he present. 

There is, I think, only one other point in the 
argument of the plaintiffs’ counsel upon this 
part of the case which I have to notice. It 
was urged that the defendants themselves were 
wishful that the policy should not be held void 
an account of its having been made in terms 
prohibited by the statute. Certainly the defen- 
dants’ counsel did so state their attitude. Bur. 
I hold that my judgment ought not to be 
affected by this consideration. I was referred to 
the course taken by Bigham, J. in the recent case 
of Buchanan v. Faber (4 Com. Cas. 223). Im that 
case the policy sued on contained the “p.p.i.” 
clause. In a note to the report it is stated that 
my brother Bigham, after consultation with 
Mathew, J., intimated that he would, with the 
consent of the parties, hear the case as if the 

olicy did not contain the “p.p.i.” clause. 
t need not say that I should be very slow not 
to adopt a course which they had approved, aud 
if I ever felt impelled by my own conviction to 
take a different view from them I should have 
very great misgiving as to the correctness of my 
own view. But what I am invited to do here is 
something quite different from that which was 
asked by the parties and permitted by my brother 
Bigham in that case. That was, in effect, to 
treat the vitiating clause as deleted. What |] am 
invited to do is to treat the policy as valid with 
the vitiating clause retained as part of it. Tf 
that were done here which the court did in 
Buchanan v. Faber—viz., if | dealt with this 
policy as if it contained no ‘p.p.i.” clause—the 
plaintiffs, so far from being helped, would 
obviously be involved in a fatal difficulty. They, 
admittedly, never had any insurable interest; the 
absence of such an interest has been pleaded by 
the defendants; and the only possible reply to 
this defence lies in the presence in the policy of 
the “p.p.i.” clause. If that is treated as gone, 
the plaintiffs’ case goes with it. Deciding this 
ease, as I do, upon the grounds which I have 
stated, I feel, nevertheless, in view of the care 
bestowed upon it by the learned counsel on both 
sides, that I ought not to let pass unnoticed 
another aspect of the case which was presented 
for my consideration. The defendants argue 
that, even if the policy can be treated as not 
invalidated by the “pp.i.” clause, they have a 
good defence to the action, becanse it was obtained 
by the concealment of a material fact—a fact, 
that is to say, “which if communicated would 
affect the judgment of « rationa’ underwriter in 
considering whether he would enter into the 
contract at all, or enter into it at one rate of 
premium or another”: (see per Brett, LJ., 
Rivaz v. Gerussi, 44 L. T. Rep. 79; 4 Asp. Mar. 
Law Cas. 377; 6 Q. B. Div. at p. 229). The fact 
referred to is the purely speculative character 
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of the transaction. That it was not expressly 
communicated by Mr. Pound to Mr. Toulmin is 
indisputable; but the plaintiffs say to the defen- 
dants, “ You are not entitled to rely on this non- 
disclosure; you knew perfectly well that we were 
negotiating for a policy with a ‘p.p.i” clause, and 
you contracted to give us such a policy. Mr. 
Pound was justified in assuming that Mr. Toulmin 
knew all he had to tell, and in the circumstances 
you must be taken to have waived being informed 
of the purely speculative nature of the risk ” : (see 
Carter v. Boehm, 3 Burr. 1907). It appears to me 
that there is much to be said for this view, but 
upon the whole, if it was open to me to treat the 
policy as a valid policy and I had to decide the 
case upon this point, I should feel myself, upon 
the evidence given before me, obliged on this 
point also to decide in favour of the defendants’ 
contention. On the materiality of the fact of 
this being purely a speculative or wagering 
venture on the part of Mr. Rouse and his 
friends Mr. Toulmin is clear and emphatic. 
He would not have entertained the risk if 
he had known of it. As I understand his evidence, 
“policy proof of interest” in the ordinary under- 
standing of underwriters means at least the 
possible existence of a business interest—an 
interest which may be hard to prove or may not 
admit of legal proof as an insurable interest, but 
still some business interest. The facts in the case 
of Buchanan v. Faber, to which I have had occa- 
sion to refer, afford an illustration, I think, of 
a class of risk of this latter sort. In fact the 
clause is sometimes stipulated for in policies 
which are intended to cover substantial interests 
such as disbursements and advances. It is not 
understood, if I follow Mr. Toulmin’s evidence 
correctly, to cover a mere wager. The only case, 
according to Mr. Toulmin, in which he has 
accepted a purely speculative or wagering risk— 
and that he has done only on rare occasions—is 
in the particular case of “ overdue” vessels, and 
then only at specially agreed rates of premium. 
The defendants’ evidence is substantially con- 
firmed, I think, by the conduct and by the 
evidence of Mr. Rouse. Mr. Rouse is himself a 
clerk in an insurance office, and he expressly 
enjoined Mr. Pound to state in negotiating for 
the insurance the speculative nature of the trans- 
action. The idea was, he says, that they could 
not be too careful. He says, no doubt, elsewhere 
in his cross-examination that he did not see the 
materiality of a “spec.” or real interest, but he 
goes on to admit that the underwriters would 
probably quote a higher rate of premium in the 
case of a “spec.” Mr. Pound’s excuse for not 
obeying Mr. Rouse’s instructions on this point as 
given to him by Mr. Rouse was that he had not 
got the chance of making the disclosure. It was 
quite an insufficient excuse, as I understood what 
took place between Mr. Pound and Mr. Toulmin ; 
but I believe that Mr. Pound did not at all mean 
to do anything improper or unfair. I think he 
ossibly drew an unwarranted inference from 
Mr. Toulmin’s words and manner that Mr. 
Toulmin either knew or was willing to waive 
inquiry about the circumstances of the insurance. 
Upon the whole, as I have already said, upon the 
evidence before me, if I had to decide on this 
issue I should feel obliged to decide it in favour 
of the defendants. It is not, however, necessary 
for me to do so, and I give judgment for the 


defendants on the grounds which I have pre- 
viously stated. Under the circumstances of the 
case, including those to which I need not refer, 
except for this purpose—namely, that, as appears 
by Mr. Toulmin’s letter of the 14th Nov. 1898, 
the defendants repudiated the policy for reasona 
which the facts do not warrant, and which 
implied an unjust imputation upon the plaintiffs’ 
representative—I give judgment for the defen- 
dante \writhout costs. Judgment accordingly. 

Solicitors for the plaintiffs, Thos. Cooper and 
Co. 

Solicitors for the defendants, Hollams, Sons, 
Coward, and Hawkesley. 


PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION. 
ADMIRALTY BUSINESS. 
Thursday, March 1, 1900. 

(Before BARNES, J. and TRINITY MASTERS.) 
THE SANSPABREIL. (a) 
Colliscon—Tug and tow and a ship of war—Duty 
of single vessels to avoid crossing course of large 
fleet—Improper light on tug—Exemption of Her 
Majesty’s ships from Regulations for Preventing 
Collisions at Sea—Order in Council of June 
1899, applying collision regulations to Her 
Majesty’s ships—Regulations for Preventing 
Collisions at Sea 1897, arts. 3, 19, 21, 27, 29 
—Merchant Shipping Act 1894 (57 & 58 Vict. 

c. 60), ss. 419, 741. 


The statutory sanction imposed by sect. 419 of the 
Merchant Shipping Act 1894 for a breach of the 
Collision. Regulations has no application to a 
merchant trader which is crossing the course 
of one of Her Majesty’s ships from starboard 
to port, because the obligations imposed by 
arts, 21 and 27 are only applicable to ships, 
both of which are bound to obey the regula- 
tions. 

Under ordinary circumstances a tug and tow are 
entitled to cross ahead of a fleet of warships 
which has the tug and tow on the starboard 
hand, and the tug and tow ought to keep their 
course and speed, and are not bound to wait till 
the fleet has gone by. (b) 

Where a tug towing another vessel exhibited her 
two towing lights and side lights, and also 
carried a white steering light abaft the main- 
mast visible aff and forward of the beam, the 
exhibition of such last-mentioned light was held 
in the circumstances not to be a breach of the 
regulations which could possibly have contributed 
to a collision with another steamship which was 
crossing the course of the tug and tow and had 
them on her starboard hand. 


THIS was an action im personam which arose out 
of a collision between the plaintiff's sailing vessel 
the East Lothian and H.M.S. Sansparetl, of which 
the defendant was the navigating lieutenant, and 
in charge at the time of the collision. 

The plaintiff's case was that about 10.30 p.m. 
on the 7th Aug. 1899 the full-rigged iron ship 
East Lothian of 1389 tons register, manned by a 

(a) Reported by BUTLER ASPINALL, Esq., Q.C., and SUTTON 
TIMMIS, Enq., Barrister-at-Law. 

{b) The Court of Appeal has since reversed this view 
of the duty of a tug and tow (post, p. 78).—Ep. 
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crew of nineteen hands all told and carrying two 
passengers, was in the entrance to the English 
Channel. The Wolf Rock bore about N. by W. 
distant about thirteen miles. 

The Hast Lothian, which was on a passage from 
Nantes to Cardiff in ballast in tow of the screw 
tug Sir W. T. Lewis, was on a course N. 9 deg. E. 
magnetic, and, with three lower topsails, main 
upper topsail, two jibs, and fore-topmast staysail 
set to assist the tug, was making about six knots 
an hour. 

The weather was fine, dark, and clear, with a 
moderate breeze from the S.E., and the tide was 
low water slack. 

The East Lothian carried the regulation side 
ligbts and a stern light, and the Sir W. T. Lewis 
carried two vertical white lights in front of the 
foremast, the regulation side lights, and a white 
light abaft the mainmast for the East Lothian to 
steer by. This light showed forward of the 
beam. 

The lights were burning brightly, and a good 
look-out was being kept on board both vessels. 

In these circumstances those on board the 
East Lothian saw, amongst a number of lights 
bearing between four and five points on the 
port bow and several miles distant, a masthead 
light which proved to be the masthead light of 
H.M.S. Sanspareil, which was the leading ship 
of one of the columns of the B Division of 
the Channel Fleet returning from the naval 
manœuvres. As she came nearer her green light 
as well as the green light of other vessels of the 
fleet was seen. The Sir W. T. Lewis and the 
East Lothian kept their course and speed, and as 
the Sanspareil, which was in charge of the defen- 
dant as officer of the watch, approached the Hast 
Lothian she opened her red light, but instead of 
keeping clear of the Hast Lothian, as she could 
and ought to have done, the Sanspareil came on 
at great speed showing both her side lights, and 
with her stem and ram struck the port side of the 
East Lothian near the break of the poop, causing her 
such damage that she sank in a very few minutes 
and with her crew’s effects was totally lost. 

The plaintiff charged the defendant with not 
keeping a good look out, with failing to keep out 
of the way of the Hast Lothian, and with failing 
to take proper or sufficient measures in due time 
to do so, with failing to slacken the speed of the 
Sanspareil or to stop and reverse her engines in 
due time or at all before the collision, and with 
breaking arts. 19, 22, 23, 27, and 29 of the Regu- 
lations for Preventing Collisions at Sea. 

The defendant’s case was that the Sansparetl was 
on the day in question proceeding up Channel on a 
course S. 72 deg. E. at a speed of ten knots, the 
Lizard lights bearing W. by S. $ S. distant about 
sixteen miles. There was a light southerly breeze, 
and the weather was very dark, but fine and 
clear. The Sanspareil was one of a large fleet of 
thirty ships of war proceeding up Channel in 
columns of divisions in line. The Sanspareil was 
leading the second division, with a line of cruisers 
on her starboard hand. On her port hand was a 
line of battleships headed by the flagship, and a 
further line of cruisers on the port side of the 
flagship. The Sanspareil had all the lights pre- 
scribed by the Queen’s Regulations burning, and 
a good look-out was being kept on board of her. 

In these circumstances the defendant saw at 
the distance of about two miles and about four 


points on the starboard bow a masthead light, a 
port side light, and also further aft another 
bright white light, which afterwards proved to be 
the masthead, port, and steering lights of the tug 
Sir W. T. Lewis. 

The defendant believed the after white light to 
be an auxiliary w